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FAMILY  AND  MEDICAL  LEAVE  ACT  OF  1991 


June  27,  1991. — Ordered  to  be  printed 


Mr.  Ford  of  Michigan,  from  the  Committee  on  Education  and 
Labor,  submitted  the  following 

REPORT 

together  with 

MINORITY,  ADDITIONAL,  AND  INDIVIDUAL  VIEWS 

[To  accompany  H.R,  2  which  on  January  3,  1991,  was  referred  jointly  to  the  Com- 
mittee on  Education  and  Labor,  the  Committee  on  Post  Office  and  Civil  Service, 
and  the  Committee  on  House  Administration] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Education  and  Labor,  to  whom  was  referred 
the  bill  (H.R.  2)  to  entitle  employees  to  family  leave  in  certain 
cases  involving  a  birth,  an  adoption,  or  a  serious  health  condition 
and  to  temporary  medical  leave  in  certain  cases  involving  a  serious 
health  condition,  with  adequate  protection  of  the  emptoyees'  em- 
ployment and  benefit  rights,  and  to  establish  a  commission  to  study 
ways  of  providing  salary  replacement  for  employees  who  take  any 
such  leave,  having  considered  the  same,  report  favorably  thereon 
with  amendments  and  recommend  that  the  bill  as  amended  do 
pass. 

The  amendments  are  as  follows: 

Strike  out  all  after  the  enacting  clause  and  insert  in  lieu  thereof 
the  following: 

SECTION  1,  SHORT  TITLE;  TABLE  OF  CONTENTS, 

(a)  Short  Title— This  Act  may  be  cited  as  the  "Family  and  Medical  Leave  Act  of 
1991". 

(b)  Table  of  Contents. — 

Section  1.  Short  title;  table  of  contents. 
Sec.  2.  Findings  and  purposes. 


TITLE  I— GENERAL  REQUIREMENTS  FOR  LEAVE 


Sec.  101.  Definitions. 

Sec.  102.  Leave  requirement. 

Sec.  103.  Certification. 
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Sec.  104.  Employment  and  benefits  protection. 

Sec.  105.  Prohibited  acts. 

Sec.  106.  Administrative  enforcement. 

Sec.  107.  Enforcement  by  civil  action. 

Sec.  108.  Investigative  authority. 

Sec.  109.  Relief. 

Sec.  110.  Special  rules  concerning  employees  of  local  educational  agencies  and  private  elementary  and  secondary 

schools. 
Sec.  111.  Notice. 
Sec.  112.  Regulations. 

TITLE  II— LEAVE  FOR  CR^L  SERVICE  EMPLOYEES 
Sec.  201.  Parental  and  temporary  medical  leave. 

TITLE  III— COMMISSION  ON  LEAVE 

Sec.  301.  Establishment. 
Sec.  302.  Duties. 
Sec.  303.  Membership. 
Sec.  304.  Compensation. 
Sec.  305.  Powers. 
Sec.  306.  Termination. 

TITLE  IV— MISCELLANEOUS  PROVISIONS 

Sec.  401.  Effect  on  other  laws. 

Sec.  402.  Effect  on  existing  employment  benefits. 

Sec.  403.  Encouragement  of  more  generous  leave  policies. 

Sec.  404.  Effective  dates. 

TITLE  V— COVERAGE  OF  CONGRESSIONAL  EMPLOYEES 
Sec.  501.  Leave  for  certain  congressional  employees. 
SEC.  2.  FINDINGS  AND  PURPOSES. 

(a)  Findings. — The  Congress  finds  that — 

(1)  the  number  of  single-parent  households  and  two-parent  households  in 
which  the  single  parent  or  both  parents  work  is  increasing  significantly; 

(2)  it  is  important  to  the  development  of  the  child  and  to  the  family  unit  that 
fathers  and  mothers  be  able  to  participate  in  early  childrearing  and  the  care  of 
their  family  members  who  have  serious  health  conditions; 

(3)  the  lack  of  employment  opportunities  to  accommodate  working  parents 
can  force  individuals  to  choose  between  job  security  and  parenting; 

(4)  there  is  inadequate  job  security  for  some  employees  who  have  serious 
health  conditions  that  prevent  them  from  working  for  temporary  periods; 

(5)  due  to  the  nature  of  women's  and  men's  roles  in  our  society,  the  primary 
responsibility  for  family  caretaking  often  falls  on  women,  and  such  responsibil- 
ity affects  their  working  lives  more  than  it  affects  the  working  lives  of  men;  and 

(6)  employment  standards  that  apply  to  one  gender  only  have  serious  poten- 
tial for  encouraging  employers  to  discriminate  against  employees  and  appli- 
cants for  employment  who  are  of  that  gender. 

(b)  Purposes. — The  Congress  therefore  declares  that  the  purposes  of  this  Act  are — 

(1)  to  balance  the  demands  of  the  workplace  with  the  needs  of  families,  to  pro- 
mote stability  and  economic  security  in  families,  and  to  promote  Federal  inter- 
ests in  preserving  family  integrity; 

(2)  to  entitle  employees  to  take  reasonable  leave  for  medical  reasons  associat- 
ed with  a  serious  health  condition  (as  defined  in  section  101(10)),  for  the  birth  or 
adoption  of  a  child,  and  for  the  care  of  a  child,  spouse,  or  parent  who  has  a 
serious  health  condition; 

(3)  to  accomplish  such  purposes  in  a  manner  which  accommodates  the  legiti- 
mate interests  of  employers; 

(4)  to  accomplish  such  purposes  in  a  manner  which,  consistent  with  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment,  minimizes  the  potential  for 
discrimination  on  the  basis  of  sex  by  ensuring  generally  that  leave  is  available 
for  eligible  medical  reasons  (including  maternity-related  disability)  and  for  com- 
pelling family  reasons,  on  a  gender-neutral  basis;  and 

(5)  to  promote  the  goal  of  equal  employment  opportunity  for  women  and  men, 
pursuant  to  such  clause. 

TITLE  I— GENERAL  REQUIREMENTS  FOR  LEAVE 

SEC.  101.  DEFINITIONS. 

For  purposes  of  this  title: 

(1)  The  terms  "commerce"  and  "industry  or  activity  affecting  commerce" 
mean  any  activity,  business,  or  industry  in  commerce  or  in  which  a  labor  dis- 
pute would  hinder  or  obstruct  commerce  or  the  free  flow  of  commerce,  and  in- 
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elude  "commerce"  and  any  activity  or  industry  "affecting  commerce"  within 
the  meaning  of  the  Labor  Management  Relations  Act,  1947  (29  U.S.C.  141  et 
seq.). 

(2)  The  terms  "employ"  and  "State"  have  the  meanings  given  such  terms  in 
sections  3(g)  and  3(c),  respectively,  of  the  Fair  Labor  Standards  Act  of  1938  (29 
U.S.C.  203(g),  203(c)). 

(3XA)  The  term  "eligible  employee"  means  any  employee  as  defined  in  section 
3(e)  of  the  Fair  Labor  Standards  Act  of  1938  (29  U.S.C.  203(e))  who  has  been  em- 
ployed (i)  for  at  least  12  months  by  the  employer  with  respect  to  whom  leave  is 
sought  under  section  102,  and  (ii)  for  at  least  1,000  hours  of  service  by  such  em- 
ployer during  the  previous  12-month  period. 

(B)  Such  term  does  not  include — 

(i)  any  Federal  officer  or  employee  covered  under  subchapter  V  of  chapter 
63  of  title  5,  United  States  Code  (as  added  by  title  II  of  this  Act)  or  title  V 
of  this  Act,  or 

(ii)  any  employee  of  an  employer  employed  at  a  worksite  at  which  such 
employer  employs  less  than  50  employees  if  the  total  number  of  employees 
employed  by  that  employer  within  75  miles  of  that  worksite  is  less  than  50. 

(4)  The  term  "employee"  means  any  individual  employed  by  an  employer. 

(5)  (A)  The  term  "employer"  means  any  person  engaged  in  commerce  or  any 
activity  affecting  commerce  who  employs  50  or  more  employees  for  each  work- 
ing day  during  each  of  20  or  more  workweeks  in  the  current  or  preceding  calen- 
dar year. 

(B)  For  purposes  of  subparagraph  (A),  the  term  "person"  includes — 

(i)  any  person  who  acts,  directly  or  indirectly,  in  the  interest  of  an  em- 
ployer to  any  of  the  employer's  employees; 

(ii)  any  successor  in  interest  of  an  employer;  and 

(iii)  any  public  agency,  as  defined  in  section  3(x)  of  the  Fair  Labor  Stand- 
ards Act  of  1938  (29  U.S.C.  203(x)). 

(C)  For  purposes  of  subparagraph  (A),  a  public  agency  shall  be  deemed  to  be  a 
person  engaged  in  commerce  or  in  an  activity  affecting  commerce. 

(6)  The  term  "employment  benefits"  means  all  benefits  provided  or  made 
available  to  employees  by  an  employer,  and  include  group  life  insurance,  health 
insurance,  disability  insurance,  sick  leave,  annual  leave,  educational  benefits, 
and  pensions,  regardless  of  whether  such  benefits  are  provided  by  a  policy  or 
practice  of  an  employer  or  through  an  employee  benefit  plan  as  defined  in  sec- 
tion 3(3)  of  the  Employee  Retirement  Income  Security  Act  of  1974  (29  U.S.C. 
1002(1)). 

(7)  The  term  "health  care  provider"  means  a  doctor  of  medicine  or  osteopathy 
legally  authorized  to  practice  medicine  and  surgery  by  the  State  in  which  the 
doctor  performs  such  function  or  action. 

(8)  The  term  "reduced  leave  schedule"  means  leave  that  reduces  an  employ- 
ee's usual  number  of  hours  per  workweek  or  hours  per  workday. 

(9)  The  term  "Secretary"  means  the  Secretary  of  Labor. 

(10)  The  term  "serious  health  condition"  means  an  illness,  injury,  impair- 
ment, or  physical  or  mental  conditions  which  involves — 

(A)  inpatient  care  in  a  hospital,  hospice,  or  residential  health  care  facili- 
ty, or 

(B)  continuing  treatment  or  continuing  supervision  by  a  health  care  pro- 
vider. 

(11)  The  term  "son  or  daughter"  means  a  biological,  adopted,  or  foster  child,  a 
step-child,  a  legal  ward,  or  a  child  of  a  person  standing  in  loco  parentis,  who 
is — 

(A)  under  18  years  of  age,  or 

(B)  18  years  of  age  or  older  and  incapable  of  self-care  because  of  mental 
or  physical  disability. 

(12)  The  term  "parent"  means  the  biological  parent  of  the  child  or  an  individ- 
ual who  stood  in  loco  parentis  to  a  child  when  the  child  was  a  son  or  daughter. 

SEC.  102.  LEAVE  REQUIREMENT. 

(a)  In  General. — (1)  an  eligible  employee  shall  be  entitled,  suject  to  section  103,  to 
a  total  of  12  weeks  of  leave  during  any  12-month  period  for  1  or  more  of  the  follow- 
ing: 

(A)  Because  of  the  birth  of  a  son  or  daughter  of  the  employee. 

(B)  Because  of  the  placement  of  a  son  or  daughter  with  the  employee  for 
adoption  or  foster  care. 
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(C)  In  order  to  care  for  the  employee's  son,  daughter,  spouse,  or  parent  who 
has  a  serious  health  condition. 

(D)  Because  of  a  serious  health  condition  which  makes  the  employee  unable  to 
perform  the  functions  of  such  employee's  position. 

(2)(A)  The  entitlement  to  leave  under  paragraphs  (1)(A)  and  (1)(B)  for  a  birth  or 
placement  of  a  son  or  daughter  shall  expire  at  the  end  of  the  12-month  period  begin- 
ning on  the  date  of  such  birth  or  placement.  If  one  parent  of  a  son  or  daughter 
takes  leave  under  paragraph  (1)(A),  the  other  parent  of  such  son  of  daughter  may 
not  take  leave  under  such  paragraph  at  the  same  time. 

(B)  Leave  under  paragraph  (1)(A)  or  (1)(B)  may  not  be  taken  by  an  employee  inter- 
mittently unless  the  employee  and  the  employee's  employer  agree  otherwise.  Leave 
under  paragraph  (1)(C)  or  (1)(D)  may  be  taken  intermittently  when  medically  neces- 
sary, subject  to  subsection  (e). 

(b)  Reduced  Leave. — Upon  agreement  between  the  employer  and  the  employee,  • 
leave  under  subsection  (a)  may  be  taken  on  a  reduced  leave  schedule.  Such  reduced 
leave  schedule  shall  not  result  in  a  reduction  in  the  total  amount  of  leave  to  which 
the  employee  is  entitled. 

(c)  Unpaid  Leave  Permitted. — Leave  under  subsection  (a)  may  consist  of  unpaid 
leave,  except  as  provided  in  subsection  (d). 

(d)  Relationship  to  Paid  Leave. — (1)(A)  An  eligible  employee  may  elect,  or  an 
employer  may  require  the  employee,  to  substitute  any  of  the  employee's  paid  vaca- 
tion leave,  personal  leave,  or  family  leave  for  any  part  of  the  12-week  period  of 
leave  under  paragraph  (1)(A),  (1)(B),  or  (1)(C)  of  subsection  (a). 

(B)  An  eligible  employee  may  elect,  or  an  employee  may  require  the  employee,  to 
substitute  any  of  the  employee's  paid  vacation  leave,  personal  leave,  or  medical  or 
sick  leave  for  any  part  of  the  12- week  period  of  leave  under  paragraph  (1)(D)  of  sub- 
section (a),  except  that  nothing  in  this  Act  shall  require  an  employer  to  provide  paid 
sick  leave  or  paid  medical  leave  in  any  situation  in  which  such  employer  would  not 
normally  provide  any  such  paid  leave. 

(2)  If  an  eligible  employee  is  entitled  to  leave  under  subsection  (a),  if  under  para- 
graph (1)  the  employee  elects  to  substitute  or  is  required  by  the  employee's  employ- 
er to  substitute  paid  leave  for  such  leave,  and  if  such  paid  leave  is  less  than  the  12 
weeks  leave  under  subsection  (a),  the  employee's  employer  shall  provide  the  employ- 
ee such  additional  weeks  of  leave  as  may  be  necessary  to  attain  such  12  weeks. 

(e)  Foreseeable  Leave. — (1)  In  any  case  in  which  the  necessity  for  leave  under 
paragraph  (1)(A)  or  (1)(B)  of  subsection  (a)  is  foreseeable  based  on  an  expected  birth 
or  adoption,  the  eligible  employee  shall  provide  the  employer  with  prior  notice  of 
such  expected  birth  or  adoption  in  a  manner  which  is  reasonable  and  practicable. 

(2)  In  any  case  in  which  the  necessity  for  leave  under  paragraph  (1)(C)  or  (1)(D)  of 
subsection  (a)  is  foreseeable  based  on  planned  medical  treatment  or  supervision,  the 
employee — 

(A)  shall  make  a  reasonable  effort  to  schedule  the  treatment  or  supervision  so 
as  not  to  disrupt  unduly  the  operations  of  the  employer,  subject  to  the  approval 
of  the  employee's  health  care  provider  or  the  health  care  provider  of  the  em- 
ployee's son,  daughter,  spouse,  or  parent;  and 

(B)  shall  provide  the  employer  with  prior  notice  of  the  treatment  or  supervi- 
sion in  a  manner  which  is  reasonable  and  practicable. 

(f)  Spouses  Employed  by  the  Same  Employer. — In  any  case  in  which  a  husband 
and  wife  entitled  to  leave  under  subsection  (a)  are  employed  by  the  same  employer, 
the  aggregate  number  of  workweeks  of  leave  to  which  both  may  be  entitled  may  be 
limited  to  12  workweeks  during  any  12-month  period,  if  such  leave  is  taken — 

(1)  under  subparagraph  (A)  or  (B)  of  subsection  (a)(1);  or 

(2)  to  care  for  sick  parent  under  subparagraph  (C)  of  such  subsection. 

SEC.  103.  CERTIFICATION. 

(a)  In  general — An  employer  may  require  that  a  claim  for  leave  section 
102(a)(1)(C)  or  102(a)(1)(D)  be  supported  by  certification  issued  by  the  health  care 
provider  of  the  eligible  employee  or  of  the  employee's  son,  daughter,  spouse,  or 
parent,  whichever  is  appropriate.  The  employee  shall  provide  a  copy  of  such  certifi- 
cation to  the  employer, 
(b)  Sufficient  Certification. — Such  certification  shall  be  sufficient  if  it  states — 

(1)  the  date  on  which  the  serious  health  condition  commenced; 

(2)  the  probable  duration  of  the  condition; 

(3)  the  appropriate  medical  facts  within  the  provider's  knowledge  regarding 
the  condition;  and 
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(4XA)  for  purposes  of  leave  under  section  102(aXlXC),  an  estimate  of  the 
amount  of  time  that  the  eligible  employee  is  needed  to  care  for  the  son,  daugh- 
ter, spouse,  or  parent;  and 

(B)  for  purposes  of  leave  under  section  102(aXlXD),  a  statement  that  the  em- 
ployee is  unable  to  perform  the  functions  of  the  employee's  position. 

(c)  Second  Opinion. — (1)  In  any  case  in  which  the  employer  has  reason  to  doubt 
the  validity  of  the  certification  provided  under  subsection  (a)  for  leave  under  para- 
graph (IXC)  or  (1)(D)  of  section  102(a),  the  employer  may  require,  at  its  own  expense, 
that  the  eligible  employee  obtain  the  opinion  of  a  second  health  care  provider  desig- 
nated or  approved  by  the  employer  concerning  any  information  certified  under  sub- 
section (a)  for  such  leave. 

(2)  Any  health  care  provider  designated  or  approved  under  paragraph  (1)  may  not 
be  employed  on  a  regular  basis  by  the  employer. 

(d)  Resolution  of  Conflicting  Opinions — In  any  case  in  which  the  second  opin- 
ion described  in  subsection  (d)  differs  from  the  original  certification  provided  under 
subsection  (a),  the  employer  may  require,  at  its  own  expense,  that  the  employee 
obtain  the  opinion  of  a  third  health  care  provider  designated  or  approved  jointly  by 
the  employer  and  the  employee  concerning  the  information  certified  under  subsec- 
tion (a).  The  opinion  of  the  third  health  care  provider  concerning  the  information 
certified  under  subsection  (a)  shall  be  considered  to  be  final  and  shall  be  binding  on 
the  employer  and  the  employee. 

(e)  Subsequent  Recertification. — The  employer  may  require  that  the  eligible 
employee  obtain  subsequent  recertifications  on  a  reasonable  basis. 

SEC.  104.  EMPLOYMENT  AND  BENEFITS  PROTECTION. 

(a)  Restoration  to  Position. — (1)  Any  eligible  employee  who  takes  leave  under 
section  102  for  its  intended  purpose  shall  be  entitled,  upon  return  from  such  leave — 

(A)  to  be  restored  by  the  employer  to  the  position  of  employment  held  by  the 
employee  when  the  leave  commenced;  or 

(B)  to  be  restored  to  an  equivalent  position  with  equivalent  employment  bene- 
fits, pay,  and  other  terms  and  conditions  of  employment. 

(2)  The  taking  of  leave  under  section  102  shall  not  result  in  the  loss  of  any  em- 
ployment benefit  earned  before  the  date  on  which  the  leave  commenced. 

(3)  Nothing  in  this  subsection  shall  be  construed  to  entitle  any  restored  employee 
to— 

(A)  the  accrual  of  any  seniority  or  employment  benefits  during  any  period  of 
leave;  or 

(B)  any  right,  benefit,  or  position  of  employment  other  than  any  right,  benefit, 
or  position  to  which  the  employee  would  have  been  entitled  had  the  employee 
not  taken  the  leave. 

(4)  As  a  condition  to  restoration  under  paragraph  (1),  the  employer  may  have  a 
policy  that  requires  each  employee  to  receive  certification  from  the  employee's 
health  care  provider  that  the  employee  is  able  to  resume  work,  except  that  nothing 
in  this  paragraph  shall  supersede  a  valid  State  or  local  law  or  a  collective  bargain- 
ing agreement  that  governs  the  return  to  work  of  employees  taking  leave  under  sec- 
tion 102(aXl)(D). 

(b)  Exemption  Concerning  Certain  Highly  Compensated  Employees— (1)  An 
employer  may  deny  restoration  under  subsection  (a)  to  any  eligible  employee  de- 
scribed in  paragraph  (2)  if— 

(A)  such  denial  is  necessary  to  prevent  substantial  and  grievous  economic 
injury  to  the  employer's  operations; 

(B)  the  employer  notifies  the  employee  of  its  intent  to  deny  restoration  on 
such  basis  at  the  time  the  employer  determines  that  such  injury  would  occur, 
and 

(C)  in  any  case  in  which  the  leave  has  commenced,  the  employee  elects  not  to 
return  to  employment  after  receiving  such  notice. 

(2)  An  eligible  employee  described  in  this  paragraph  is  a  salaried  eligible  employ- 
ee who  is  among  the  highest  paid  10  percent  of  the  employees  employed  by  the  em- 
ployer within  75  miles  of  the  facility  at  which  the  employee  is  employed. 

(c)  Maintenance  of  Health  Benefits. — During  any  period  an  eligible  employee 
takes  leave  under  section  102,  the  employer  shall  maintain  coverage  under  any 
group  health  plan  (as  defined  in  section  162(i)(2)  of  the  Internal  Revenue  Code  of 
1986)  for  the  duration  of  such  leave  at  the  level  and  under  the  conditions  coverage 
would  have  been  provided  if  the  employee  had  continued  in  employment  continuous- 
ly from  the  date  the  employee  commenced  the  leave  until  the  date  the  employee  is 
restored  under  subsection  (a). 


6 


(d)  No  Bar  to  Agreement  Concerning  Alternative  Employment — Nothing  in 
this  title  shall  be  construed  to  prohibit  an  employer  and  an  eligible  employee  from 
mutually  agreeing  to  alternative  employment  for  the  employee  throughout  the 
period  during  which  the  employee  would  be  entitled  to  leave  under  section  102.  Any 
such  period  of  alternative  employment  shall  not  cause  a  reduction  in  the  period  of 
temporary  leave  to  which  the  employee  is  entitled  under  section  102(a)(1)(D). 

(2)  The  employer  may  request  that,  for  purposes  of  paragraph  (1),  certification 
under  section  103(a)  that  is  issued  in  any  case  involving  leave  under  section 
102(a)(1)(D)  include  an  explanation  of  the  extent  to  which  the  eligible  employee  is 
unable  to  perform  the  functions  of  the  employee's  position. 

SEC.  105.  PROHIBITED  ACTS. 

(a)  Interference  With  Rights — (1)  It  shall  be  unlawful  for  any  employer  to  inter- 
fere with,  restrain,  or  deny  the  exercise  of  or  the  attempt  to  exercise,  any  right  pro- 
vided under  this  title. 

(2)  It  shall  be  unlawful  for  any  employer  to  discharge  or  in  any  other  manner  dis- 
criminate against  any  individual  for  opposing  any  practice  made  unlawful  by  this 
title. 

(b)  Interference  With  Proceedings  or  Inquiries— It  shall  be  unlawful  for  any 
person  to  discharge  or  in  any  other  manner  discriminate  against  any  individual  be- 
cause such  individual — 

(1)  has  filed  any  charge,  or  has  instituted  or  caused  to  be  instituted  any  pro- 
ceeding, under  or  related  to  this  title; 

(2)  has  given,  or  is  about  to  give,  any  information  in  connection  with  any  in- 
quiry or  proceeding  relating  to  any  right  provided  under  this  title;  or 

(3)  has  testified,  or  is  about  to  testify  in  any  inquiry  or  proceeding  relating  to 
any  right  provided  under  this  title. 

SEC.  106.  ADMINISTRATIVE  ENFORCEMENT. 

(a)  In  General. — The  Secretary  shall  issue  such  regulations  as  are  necessary  to 
carry  out  this  section,  including  regulations  concerning  service  of  complaints,  notice 
of  hearings,  answers  and  amendments  to  complaints,  and  copies  of  orders  and 
records  of  proceedings. 

(b)  Charges. — (1)  Any  person  (or  person,  including  a  class  or  organization,  on 
behalf  of  any  person)  alleging  an  act  which  violates  section  105  may  file  a  charge 
respecting  such  violation  with  the  Secretary.  Charges  shall  be  in  such  form  and  con- 
tain such  information  as  the  Secretary  shall  require  by  regulation. 

(2)  Not  more  than  10  days  after  the  Secretary  receives  notice  of  the  charge,  the 
Secretary — 

(A)  shall  serve  a  notice  of  the  charge  on  the  person  charged  with  the  viola- 
tion; and 

(B)  shall  inform  such  person  and  the  charging  party  as  to  the  rights  and  pro- 
cedures provided  under  this  title. 

(3)  A  charge  may  not  be  filed  more  than  1  year  after  the  date  of  the  last  event 
constituting  the  alleged  violation. 

(4)  The  charging  party  and  the  person  charged  with  the  violation  may  enter  into  a 
settlement  agreement  concerning  the  violation  alleged  in  the  charge  before  any  de- 
termination is  reached  by  the  Secretary  under  subsection  (c).  Such  an  agreement 
shall  be  effective  unless  the  Secretary  determines,  within  30  days  after  notice  of  the 
proposed  agreement,  that  the  agreement  is  not  generally  consistent  with  the  pur- 
poses of  this  title. 

(c)  Investigation;  Complaint. — (1)  Within  the  60-day  period  after  the  Secretary 
receives  any  charge  respecting  a  violation  of  section  105,  the  Secretary  shall  investi- 
gate the  charge  and  issue  a  complaint  based  on  the  charge  or  dismiss  the  charge. 

(2)  If  the  Secretary  determines  that  there  is  no  reasonable  basis  for  the  charge, 
the  Secretary  shall  dismiss  the  charge  and  promptly  notify  the  charging  party  and 
the  respondent  as  to  the  dismissal. 

(3)  If  the  Secretary  determines  that  there  is  a  reasonable  basis  for  the  charge,  the 
Secretary  shall  issue  a  complaint  based  on  the  charge  and  promptly  notify  the 
charging  party  and  the  respondent  as  to  the  issuance. 

(4)  Upon  the  issuance  of  a  complaint,  the  Secretary  and  the  respondent  may  enter 
into  a  settlement  agreement  concerning  a  violation  alleged  in  the  complaint.  Any 
such  settlement  shall  not  be  entered  into  over  the  objection  of  the  charging  party, 
unless  the  Secretary  determines  that  the  settlement  provides  a  full  remedy  for  the 
charging  party. 

(5)  If,  at  the  end  of  the  60-day  period  referred  to  in  paragraph  (1),  the  Secretary — 

(A)  has  not  made  a  determination  under  paragraph  (2)  or  (3), 

(B)  has  dismissed  the  charge  under  paragraph  (2),  or 
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(C)  has  disapproved  a  settlement  agreement  under  subsection  (b)(4)  or  has  not 
entered  into  a  settlement  agreement  under  paragraph  (4)  of  this  subsection, 
the  charging  party  may  elect  to  bring  a  civil  action  under  section  107.  An  election 
under  subparagraph  (C)  shall  bar  further  administrative  action  by  the  Secretary 
with  respect  to  the  violation  alleged  in  the  charge. 

(6)  The  Secretary  may  issue  and  serve  a  complaint  alleging  a  violation  of  section 
105  on  the  basis  of  information  and  evidence  gathered  as  a  result  of  an  investigation 
initiated  by  the  Secretary  pursuant  to  section  108. 

(7)  The  Secretary  shall  have  the  power  to  petition  the  United  States  district  court 
for  the  district  in  which  the  violation  is  alleged  to  have  occurred,  or  in  which  the 
respondent  resides  or  transacts  business,  for  appropriate  temporary  relief  or  re- 
straining order.  Upon  the  filing  of  any  such  petition,  the  court  shall  cause  notice  of 
the  petition  to  be  served  upon  the  respondent,  and  the  court  shall  have  jurisdiction 
to  grant  to  the  Secretary  such  temporary  relief  or  restraining  order  as  it  deems  just 
and  proper. 

(d)  Rights  of  Parties. — (1)  In  any  case  in  which  a  complaint  is  issued  under  sub- 
section (c),  the  Secretary  shall,  not  more  than  10  days  after  the  date  on  which  the 
complaint  is  issued,  cause  to  be  served  on  the  respondent  a  copy  of  the  complaint. 

(2)  Any  person  filing  a  charge  alleging  a  violation  of  section  105  may  elect  to  be  a 
party  to  any  complaint  filed  by  the  Secretary  alleging  such  violation.  Such  election 
must  be  made  before  the  commencement  of  the  hearing. 

(3)  The  failure  of  the  Secretary  to  comply  in  a  timely  manner  with  any  obligation 
assigned  to  the  Secretary  under  this  title  shall  entitle  the  charging  party  to  elect,  at 
the  time  of  such  failure,  to  bring  a  civil  action  under  section  107. 

(e)  Conduct  of  Hearing. — (1)  The  Secretary  shall  have  the  duty  to  prosecute  any 
complaint  issued  under  subsection  (b). 

(2)  An  administrative  law  judge  shall  conduct  a  hearing  on  the  record  with  re- 
spect to  any  complaint  issued  under  this  title.  The  hearing  shall  be  commenced 
within  60  days  after  the  issuance  of  such  complaint,  unless  the  judge,  in  the  judge's 
discretion,  determines  that  the  purposes  of  this  Act  would  best  be  furthered  by  com- 
mencement of  the  action  after  the  expiration  of  such  period. 

(f)  Findings  and  Conclusions. — (1)  After  the  hearing  conducted  under  this  sec- 
tion, the  administrative  law  judge  shall  promptly  make  findings  of  fact  and  conclu- 
sions of  law,  and,  upon  a  finding  of  a  violation,  shall  issue  an  order  for  relief  as 
provided  in  section  109. 

(2)  The  administrative  law  judge  shall  inform  the  parties,  in  writing,  of  the  reason 
for  any  delay  in  making  such  findings  and  conclusions  if  such  findings  and  conclu- 
sions are  not  made  within  60  days  after  the  conclusion  of  such  hearing. 

(g)  Finality  of  Decision;  Review. — (1)  The  decision  and  order  of  the  administra- 
tive law  judge  shall  become  the  final  decision  and  order  of  the  agency  unless,  upon 
appeal  by  an  aggrieved  party  taken  not  more  than  30  days  after  such  action,  the 
Secretary  modifies  or  vacates  the  decision,  in  which  case  the  decision  of  the  Secre- 
tary shall  be  the  final  decision  and  the  order  of  the  agency. 

(2)  Not  later  than  60  days  after  the  entry  of  such  final  order,  any  person  ag- 
grieved by  such  final  order  may  seek  a  review  of  such  order  in  the  United  States 
court  of  appeals  for  the  circuit  in  which  the  violation  is  alleged  to  have  occurred  or 
in  which  the  employer  resides  or  transacts  business. 

(3)  Upon  the  filing  of  the  record  with  the  court,  the  jurisdiction  of  the  court  shall 
be  exclusive  and  its  judgment  shall  be  final,  except  that  the  same  shall  be  subject  to 
review  by  the  Supreme  Court  of  the  United  States  upon  writ  of  certiorari  or  certifi- 
cation as  provided  in  section  1254  of  title  28,  United  States  Code. 

(h)  Court  Enforcement  of  Administrative  Orders. — If  an  order  of  the  agency  is 
not  appealed  under  subsection  (g)(2),  the  Secretary  may  petition  the  United  States 
district  court  for  the  district  in  which  the  violation  is  alleged  to  have  occurred,  or  in 
which  the  respondent  resides  or  transacts  business,  for  the  enforcement  of  the  order 
of  the  Secretary,  by  filing  is  such  court  a  written  petition  praying  that  such  order  be 
enforced. 

(2)  Upon  the  filing  of  such  petition,  the  court  shall  have  jurisdiction  to  make  and 
enter  a  decree  enforcing  the  order  of  the  Secretary.  In  such  a  proceeding,  the  order 
of  the  Secretary  shall  not  be  subject  to  review. 

(3)  If,  upon  appeal  of  an  order  under  subsection  (g)(2),  the  United  States  court  of 
appeals  does  not  reverse  such  order,  such  court  shall  have  the  jurisdiction  to  make 
and  enter  a  decree  enforcing  the  order  of  the  Secretary. 

SEC.  107.  ENFORCEMENT  BY  CIVIL  ACTION. 

(a)  Right  to  Bring  Civil  Action. — (1)  Subject  to  the  limitations  in  this  section,  an 
eligible  employee,  any  person,  including  a  class  or  organization  on  behalf  of  any  eli- 
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gible  employee,  or  the  Secretary  may  bring  a  civil  action  against  any  employer  (in- 
cluding any  State  employer)  to  enforce  the  provisions  of  this  title  in  any  appropriate 
court  of  the  United  States  or  in  any  State  court  of  competent  jurisdiction. 

(2)  Subject  to  paragraph  (3),  a  civil  action  may  be  commenced  under  this  subsec- 
tion without  regard  to  whether  a  charge  has  been  filed  under  section  106(b). 

(3)  If  the  Secretary— 

(A)  has  approved  a  settlement  agreement  or  has  failed  to  disapprove  a  settle- 
ment agreement  under  section  106(b)(4),  no  civil  action  may  be  filed  under  para- 
graph (1)  if  such  action  is  based  upon  a  violation  alleged  in  the  charge  and  re- 
solved l3y  the  agreement;  or 

(B)  has  issued  a  complaint  under  section  106(c)(3)  or  106(c)(6),  no  civil  action 
may  be  filed  under  paragraph  (1)  if  such  action  is  based  upon  a  violation  alleged 
in  the  complaint. 

(4)  Notwithstanding  paragraph  (3)(A),  a  civil  action  may  be  commenced  to  enforce 
the  terms  of  any  such  settlement  agreement. 

(5)  (A)  Except  as  provided  in  subparagraph  (B),  no  civil  action  may  be  commenced 
for  a  violation  of  section  105  more  than  1  year  after  the  date  of  the  last  event  consti- 
tuting such  violation. 

(B)  In  any  case  in  which — 

(i)  a  timely  charge  is  filed  under  section  106(b),  and 

(ii)  the  failure  of  the  Secretary  to  issue  a  complaint  or  enter  into  a  settlement 
agreement  based  on  the  charge  (as  provided  under  section  106(c)(4))  occurs  more 
than  11  months  after  the  date  on  which  any  alleged  violation  occurred, 

the  charging  party  may  commence  a  civil  action  no  more  than  60  days  after  the 
date  of  such  failure. 

(6)  The  Secretary  may  not  bring  a  civil  action  any  agency  of  the  United  States. 

(7)  Upon  the  filing  of  the  complaint  with  the  court,  the  jurisdiction  of  the  court 
shall  be  exclusive. 

(b)  Venue. — An  action  brought  under  subsection  (a)  in  a  district  court  of  the 
United  States  may  be  brought — 

(1)  in  any  appropriate  judicial  district  under  section  1391  of  title  28,  United 
States  Code,  or 

(2)  in  the  judicial  district  in  the  State  in  which — 

(A)  the  employment  records  relevant  to  such  violation  are  maintained 
and  administered,  or 

(B)  the  aggrieved  person  worked  or  would  have  worked  but  for  the  al- 
leged violation. 

(c)  Notification  of  the  Secretary;  Right  To  Intervene. — A  copy  of  the  com- 
plaint in  any  action  by  an  eligible  employee  under  subsection  (a)  shall  be  served 
upon  the  Secretary  by  certified  mail.  The  Secretary  shall  have  the  right  to  inter- 
vene in  a  civil  action  brought  by  an  employee  under  subsection  (a). 

(d)  Attorneys  for  the  Secretary. — In  any  civil  action  under  subsection  (a),  attor- 
neys appointed  by  the  Secretary  may  appear  for  and  represent  the  Secretary,  except 
that  the  Attorney  General  and  the  Solicitor  General  shall  conduct  any  litigation  in 
the  Supreme  Court. 

SEC.  108.  INVESTIGATIVE  AUTHORITY. 

(a)  In  General. — To  ensure  compliance  with  this  title,  or  any  regulation  or  order 
issued  under  this  title,  the  Secretary  shall  have,  subject  to  subsection  (c),  the  investi- 
gative authority  provided  under  section  11(a)  of  the  Fair  Labor  Standards  Act  of 
1938  (29  U.S.C.  211(a)). 

(b)  Obligation  To  Keep  and  Preserve  Records. — Any  employer  shall  keep  and 
preserve  records  in  accordance  with  section  11(c)  of  such  Act  and  in  accordance  with 
regulations  issued  by  the  Secretary. 

(c)  Required  Submissions  Generally  Limited  to  an  Annual  Basis.— The  Secre- 
tary may  not  under  the  authority  of  this  section  require  any  employer  or  any  plan, 
fund,  or  program  to  submit  to  the  Secretary  any  books  or  records  more  than  once 
during  any  12-month  period,  unless  the  Secretary  has  reasonable  cause  to  believe 
there  many  exist  a  violation  of  section  105  or  any  regulation  or  order  issued  pursu- 
ant to  this  title,  or  is  investigating  a  charge  pursuant  to  section  106. 

(d)  Subpoena  Powers,  Etc. — For  the  purposes  of  any  investigation  provided  for  in 
this  section,  the  Secretary  shall  have  the  subpoena  authority  provided  under  section 
9  of  the  Fair  Labor  Standards  Act  of  1938. 

SEC.  109.  RELIEF. 

(a)  Injunctive. — (1)  Upon  finding  a  violation  under  section  106,  the  administra- 
tive law  judge  shall  issue  an  order  requiring  such  person  to  cease  and  desist  from 
any  act  or  practice  which  violates  this  title. 
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(2)  In  any  civil  action  brought  under  section  107,  the  court  may  grant  as  relief 
against  any  employer  (including  any  State  employer)  any  permanent  or  temporary 
injunction,  temporary  restraining  order,  and  other  equitable  relief  as  the  court 
deems  appropriate. 

(b)  Monetary. — (1)  Any  employer  (including  any  State  employer)  that  violates  any 
provision  of  section  105  shall  be  liable  to  the  injured  party  in  an  amount  equal  to — 

(A)  any  wages,  salary,  employment  benefits,  or  other  compensation  denied  or 
lost  to  such  eligible  employee  by  reason  of  the  violation,  plus  interest  on  the 
total  monetary  damages  calculated  at  the  prevailing  rate;  and 

(B)  an  additional  amount  equal  to  the  greater  of  (i)  the  amount  determined 
under  subparagraph  (A),  or  (ii)  consequential  damages,  not  to  exceed  3  times  the 
amount  determined  under  such  subparagraph. 

(2)  If  an  employer  who  has  violated  section  105  proves  to  the  satisfaction  of  the 
administrative  law  judge  or  the  court  that  the  act  or  omission  which  violated  sec- 
tion 105  was  in  good  faith  and  that  the  employer  had  reasonable  grounds  for  believ- 
ing that  the  act  or  omission  was  not  a  violation  of  section  105,  such  judge  or  the 
court  may,  in  its  discretion,  reduce  the  amount  of  the  liability  provided  for  under 
this  subsection  to  the  amount  determined  under  paragraph  (1)(A). 

(c)  Attorneys'  Fees. — The  prevailing  party  (other  than  the  United  States)  may  be 
awarded  a  reasonable  attorneys'  fee  as  part  of  the  costs,  in  addition  to  any  relief 
awarded.  The  United  States  shall  be  liable  for  costs  the  same  as  a  private  person. 

(d)  Limitation. — Damages  awarded  under  subsection  (b)  may  not  accrue  from  a 
date  more  than  2  years  before  the  date  on  which  a  charge  is  filed  under  section 
106(b)  or  a  civil  action  is  brought  under  section  107. 

SEC.  no.  SPECIAL  RULES  CONCERNING  EMPLOYEES  OF  LOCAL  EDUCATIONAL  AGENCIES. 

(a)  In  General. — Except  as  otherwise  provided  in  this  section,  the  rights,  reme- 
dies, and  procedures  under  this  Act,  including  the  rights  under  section  104,  shall 
apply  to — 

(1)  any  local  educational  agency  (as  defined  in  section  1471(12)  of  the  Elemen- 
tary and  Secondary  Education  Act  of  1965  (20  U.S.C.  2891(12)))  and  its  employ- 
ees, and 

(2)  any  private  elementary  and  secondary  school  and  its  employees,  and  shall 
extend  throughout  the  period  of  any  employee's  leave  under  this  section. 

(b)  Leave  Does  Not  Violate  Certain  Other  Federal  Laws. — A  local  educational 
agency  and  a  private  elementary  and  secondary  school  shall  not  be  in  violation  of 
the  Education  of  the  Handicapped  Act  (20  U.S.C.  1400  et  seq.),  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C.  794),  or  title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d  et  seq.),  solely  as  a  result  of  an  eligible  employee  of  such  agency  or 
school  exercising  such  employee's  rights  under  this  Act. 

(c)  Intermittent  Leave  for  Instructional  Employees. — (1)  Subject  to  paragraph 
(2),  in  any  case  in  which  an  employee  employed  principally  in  an  instructional  ca- 
pacity by  any  such  educational  agency  or  school  seeks  to  take  leave  under  section 
102(a)(1)(C)  or  102(a)(1)  (D)  which  is  foreseeable  based  on  planned  medical  treatment 
or  supervision  and  the  employee  would  be  on  leave  for  greater  than  20  percent  of 
the  total  number  of  worlang  days  in  the  period  during  which  the  leave  would 
extend,  the  agency  or  school  may  require  such  employee  to  elect  either — 

(A)  to  take  leave  for  periods  of  a  particular  duration,  not  to  exceed  the 
planned  medical  treatment  or  supervision;  or 

(B)  to  transfer  temporarily  to  an  available  alternative  position  offered  by  the 
employer  for  which  the  employee  is  qualified,  and  which — 

(i)  the  equivalent  pay  and  benefits,  and 

(ii)  better  accommodates  recurring  periods  of  leave  than  the  employee's 
regular  employment  position. 

(2)  The  elections  described  in  subparagraphs  (A)  and  (B)  of  paragraph  (1)  shall 
apply  only  with  respect  to  an  employee  who  complies  with  section  102(e)(2) 

(d)  Rules  Appucable  to  Periods  Near  the  Conclusion  of  an  Academic  Term. — 
The  following  rules  shall  apply  with  respect  to  periods  of  leave  near  the  conclusion 
of  an  academic  term  in  the  case  of  any  employee  employed  principally  in  an  instruc- 
tional capacity  by  any  such  educational  agency  or  school: 

(1)  If  the  employee  begins  leave  under  section  102  more  than  5  weeks  before 
the  end  of  the  academic  term,  the  agency  or  school  may  require  the  employee  to 
continue  taking  leave  until  the  end  of  such  term,  if — 

(A)  the  leave  is  of  at  least  3  weeks  duration;  and 

(B)  the  return  to  employment  would  occur  during  the  3-week  period 
before  the  end  of  such  term. 
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(2)  If  the  employee  begins  leave  under  paragraph  (1)(A),  (1)(B),  of  (1)(C)  of  sec- 
tion 102(a)(1)  during  the  period  that  commences  5  weeks  before  the  end  of  the 
academic  term,  the  agency  or  school  may  require  the  employee  to  continue 
taking  leave  until  the  end  of  such  term,  if— 

(A)  the  leave  is  of  greater  than  2  weeks  duration;  and 

(B)  the  return  to  employment  would  occur  during  the  2-week  period 
before  the  end  of  such  term. 

(3)  If  the  employee  begins  leave  under  paragraph  (1)(A),  (1)(B),  or  (1)(C)  of  sec- 
tion 102  during  the  period  that  commences  3  weeks  before  the  end  of  the  aca- 
demic term  and  the  duration  of  the  leave  is  greater  than  5  working  days,  the 
agency  or  school  may  require  the  employee  to  continue  to  take  leave  until  the 
end  of  such  term. 

(e)  Restoration  to  Equivalent  Employment  Position. — For  purposes  of  determi- 
nations under  section  104(a)(1)(B)  (relating  to  an  employee's  restoration  to  an  equiv- 
alent position)  in  the  case  of  a  local  educational  agency  or  a  private  elementary  and 
secondary  school,  such  determination  shall  be  made  on  the  basis  of  established 
school  board  policies  and  practices,  private  school  policies  and  practices,  and  collec- 
tive bargaining  agreements. 

(f)  Reduction  of  the  Amount  of  Liability. — If  a  local  educational  agency  or  a 
private  elementary  and  secondary  school  which  has  violated  title  I  proves  to  the  sat- 
isfaction of  the  administrative  law  judge  or  the  court  that  the  agency,  school,  or  de- 
partment had  reasonable  grounds  for  believing  that  the  underlying  act  or  omission 
was  not  a  violation  of  such  title,  such  judge  or  court  may,  in  its  discretion,  reduce 
the  amount  of  the  liability  provided  for  under  section  109(b)(1)  to  the  amount  deter- 
mined under  subparagraph  (A)  of  such  section. 

SEC.  111.  NOTICE. 

(a)  In  General. — Each  employer  shall  post  and  keep  posted,  in  conspicuous  places 
upon  its  premises  where  notices  to  employees  and  applicants  for  employment  are 
customarily  posted,  a  notice,  to  be  prepared  or  approved  by  the  Secretary,  setting 
forth  excerpts  from,  or  summaries  of,  the  pertinent  provisions  of  this  title  and  infor- 
mation pertaining  to  the  filing  of  a  charge. 

(b)  Penalty. — Any  employer  that  willfully  violates  this  section  shall  be  assessed  a 
civil  money  penalty  not  to  exceed  $100  for  each  separate  offense. 

SEC.  112.  REGULATIONS. 

The  Secretary  shall  prescribe  such  regulations  as  are  necessary  to  carry  out  this 
title  (including  regulations  under  section  106(a))  within  60  days  after  the  date  of  the 
enactment  of  this  Act. 

TITLE  II— FAMILY  LEAVE  AND  TEMPORARY  MEDICAL  LEAVE  FOR  CIVIL 
SERVICE  EMPLOYEES 

SEC.  201.  family  and  TEMPORARY  MEDICAL  LEAVE. 

(a)  In  General. — (1)  Chapter  63  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  subchapter: 

"subchapter  V — FAMILY  AND  TEMPORARY  MEDICAL  LEAVE 

"§  6381.  Definitions 

"For  purposes  of  this  subchapter — 
"(1)  'employee'  means — 

"(A)  an  employee  as  defined  by  section  6301(2)  of  this  title  (excluding  an 
individual  employed  by  the  government  of  the  District  of  Columbia);  and 
"(B)  an  individual  under  clause  (v)  or  (ix)  of  such  section;  whose  employ- 
ment is  other  than  on  a  temporary  or  intermittent  basis; 
"(2)  'serious  health  condition'  means  an  illness,  injury,  impairment,  or  physi- 
cal or  mental  condition  which  involves — 

"(A)  inpatient  care  in  a  hospital,  hospice,  or  residential  health  care  facili- 
ty; or 

"(B)  continuing  treatment,  or  continuing  supervision,  by  a  health  care 
provider; 

"(3)  'child'  means  an  individual  who  is — 

"(A)  a  biological,  adopted,  or  foster  child,  a  stepchild,  a  legal  ward,  or  a 
child  of  a  person  standing  in  loco  parentis,  and 
"(B)(i)  under  18  years  of  age,  or 

"(ii)  18  years  of  age  or  older  and  incapable  of  self-care  because  of  mental 
or  physical  disability;  and 
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"(4)  'parent'  means  a  biological,  foster,  or  adoptive  parent,  a  parent-in-law,  a 
stepparent,  or  a  legal  guardian. 

"§  6382.  Family  leave 

"(a)  Leave  under  this  section  shall  be  granted  on  the  request  of  an  employee  if 
such  leave  is  requested — 

"(1)  because  of  the  birth  of  a  child  of  the  employee; 

"(2)  because  of  the  placement  for  adoption  or  foster  care  of  a  child  with  the 
employee;  or 

"(3)  in  order  to  care  for  the  employee's  child  or  parent  who  has  a  serious 
health  condition. 
"(b)  Leave  under  this  section — 
"(1)  shall  be  leave  without  pay; 

"(2)  may  not,  in  the  aggregate,  exceed  the  equivalent  of  18  administrative 
workweel^  of  the  employee  during  any  24-month  period;  and 

"(3)  shall  be  in  addition  to  any  annual  leave,  sick  leave,  temporary  medical 
leave,  or  other  leave  or  compensatory  time  off  otherwise  available  to  the  em- 
ployee. 

"(c)  An  employee  may  elect  to  use  leave  under  this  section — 

"(1)  immediately  before  or  after  (or  otherwise  in  coordination  with)  any  period 
of  annual  leave,  or  compensatory  time  off,  otherwise  available  to  the  employee; 

"(2)  under  a  method  involving  a  reduced  workday,  a  reduced  workweek,  or 
other  alternative  work  schedule; 

"(3)  on  either  a  continuing  or  intermittent  basis;  or 
"(4)  any  combination  thereof. 
"(d)  Notwithstanding  any  other  provision  of  this  section — 

"(1)  a  request  for  leave  under  this  section  based  on  the  birth  of  a  child  may 
not  be  granted  if,  or  to  the  extent  that,  such  leave  would  be  used  after  the  end 
of  the  12-month  period  beginning  on  the  date  of  such  child's  birth;  and 

"(2)  a  request  for  leave  under  this  section  based  on  the  placement  for  adop- 
tion or  foster  care  of  a  child  may  not  be  granted  if,  or  to  the  extent  that,  such 
leave  would  be  used  after  the  end  of  the  12-month  period  beginning  on  the  date 
on  which  such  child  is  so  placed. 
"(e)(1)  In  any  case  in  which  the  necessity  for  leave  under  this  section  is  foreseea- 
ble based  on  an  expected  birth  or  adoption,  the  employee  shall  provide  the  employ- 
ing agency  with  prior  notice  of  such  expected  birth  or  adoption  in  a  manner  which 
is  reasonable  and  practicable. 

"(2)  In  any  case  in  which  the  necessity  for  leave  under  this  section  is  foreseeable 
based  on  planned  medical  treatment  or  supervision,  the  employee — 

"(A)  shall  make  a  reasonable  effort  to  schedule  the  treatment  or  supervision 
so  as  not  to  disrupt  unduly  the  operations  of  the  employing  agency,  subject  to 
the  approval  of  the  health  care  provider  of  the  employee's  child  or  parent;  and 
"(B)  shall  provide  the  employing  agency  with  prior  notice  of  the  treatment  or 
supervision  in  a  manner  which  is  reasonable  and  practicable. 

"§  6383.  Temporary  medical  leave 

"(a)  An  employee  who,  because  of  a  serious  health  condition,  becomes  unable  to 
perform  the  functions  of  such  employee's  position  shall,  on  request  of  the  employee, 
be  entitled  to  leave  under  this  section. 

"(b)  Leave  under  this  section — 
"(1)  shall  be  leave  without  pay; 

"(2)  shall  be  available  for  the  duration  of  the  serious  health  condition  of  the 
employee  involved,  but  may  not,  in  the  aggregate,  exceed  the  equivalent  of  26 
administrative  workweeks  of  the  employee  during  any  12-month  period;  and 

"(3)  shall  be  in  addition  to  any  annual  leave,  sick  leave,  family  leave,  or  other 
leave  or  compensatory  time  off  otherwise  available  to  the  employee. 
"(c)  An  employee  may  elect  to  use  leave  under  this  section — 

"(1)  immediately  before  or  after  (or  otherwise  in  coordination  with)  any  period 
of  annual  leave,  sick  leave,  or  compensatory  time  off  otherwise  available  to  the 
employee; 

"(2)  under  a  method  involving  a  reduced  workday,  a  reduced  workweek,  or 
other  alternative  work  schedule; 
1  "(3)  on  either  a  continuing  or  intermittent  basis;  or 

"(4)  any  combination  thereof. 
"(d)  In  any  case  in  which  the  necessity  for  leave  under  this  section  is  foreseeable 
based  on  planned  medical  treatment  or  supervision,  the  employee — 
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"(1)  shall  make  a  reasonable  effort  to  schedule  the  treatment  or  supervision 
so  as  not  to  disrupt  unduly  the  operations  of  the  employing  agency,  subject  to 
the  approval  of  the  employee's  health  care  provider;  and 

"(2)  shall  provide  the  employing  agency  with  prior  notice  of  the  treatment  or 
supervision  in  a  manner  which  is  reasonable  and  practicable. 

"§  6384.  Certification 

"(a)  An  employing  agency  my  require  that  a  request  for  family  leave  under  sec- 
tion 6382(a)(3)  or  temporary  medical  leave  under  section  6383  be  supported  by  certi- 
fication issued  by  the  health  care  provider  of  the  employee  or  of  the  employee's 
child  or  parent,  whichever  is  appropriate.  The  employee  shall  provide  a  copy  of  such 
certification  to  the  employing  agency. 

"(b)  Such  certification  shall  be  sufficient  if  it  states — 

"(1)  the  date  on  which  the  serious  health  condition  commenced; 
"(2)  the  probable  duration  of  the  condition; 

"(3)  the  medical  facts  within  the  provider's  knowledge  regarding  the  condi- 
tion; and 

"(4)  for  purposes  of  section  6383,  a  statement  that  the  employee  is  unable  to 
perform  the  functions  of  the  employee's  position. 

"§  6385.  Job  protection 

"An  employee  who  uses  leave  under  section  6382  or  6383  of  this  title  is  entitled  to 
be  restored  to  the  position  held  by  such  employee  immediately  before  the  com- 
mencement of  such  leave. 

"§  6386.  Prohibition  of  coercion 

"(a)  An  employee  may  not  directly  or  indirectly  intimidate,  threaten,  or  coerce,  or 
attempt  to  intimidate,  threaten,  or  coerce,  any  other  employee  for  the  purpose  of 
interfering  with  such  employee's  rights  under  this  subchapter. 

"(b)  For  the  purpose  of  this  section,  'intimidate,  threaten,  or  coerce'  includes 
promising  to  confer  or  conferring  any  benefit  (such  as  appointment,  promotion,  or 
compensation),  or  effecting  or  threatening  to  effect  any  reprisal  (such  as  deprivation 
of  appointment,  promotion,  or  compensation). 

"§  6387.  Health  insurance 

"An  employee  enrolled  in  a  health  benefits  plan  under  chapter  89  of  this  title  who 
is  placed  in  a  leave  status  under  section  6382  or  6383  of  this  title  may  elect  to  con- 
tinue the  employee's  health  benefits  enrollment  while  in  such  leave  status  and  ar- 
range to  pay  into  the  Employees  Health  Benefits  Fund  (described  in  section  8909  of 
this  title),  through  that  individual's  employing  agency,  the  appropriate  employee 
contributions. 

"§  6388.  Regulations 

"The  Office  of  Personnel  Management  shall  prescribe  regulations  necessary  for 
the  administration  of  this  subchapter.  The  regulations  prescribed  under  this  sub- 
chapter shall  be  consistent  with  the  regulations  prescribed  by  the  Secretary  of 
Labor  under  title  I  of  the  Family  and  Medical  Leave  Act  of  1990.". 

"(2)  The  table  of  contents  for  chapter  63  of  title  5,  United  States  Code,  is  amended 
by  adding  at  the  end  the  following: 

"subchapter  V — FAMILY  AND  TEMPORARY  MEDICAL  LEAVE 

i    "6381.  Definitions. 
"6382.  Family  leave. 
"6383.  Temporary  medical  leave. 
"6384.  Certification 
"6385.  Job  protection. 
"6386.  Prohibition  of  correction. 
"6387.  Health  insurance. 
"6388.  Regulations.". 

(b)  Employees  Paid  From  Nonappropriated  Funds. — Section  2105(c)(1)  of  title  5, 
I  United  States  Code,  is  amended  by  striking  out  "53"  and  inserting  in  lieu  thereof 
I    "53,  and  subchapter  III  of  chapter  63,". 

TITLE  III— COMMISSION  ON  LEAVE 

There  is  established  a  commission  to  be  known  as  the  Commission  on  Leave  (here- 
inafter in  this  Act  referred  to  as  the  "Commission"). 

SEC.  302.  DUTIES. 

The  Commission  shall — 

(1)  conduct  a  comprehensive  study  of — 
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(A)  existing  and  proposed  policies  relating  to  leave, 

(B)  the  potential  costs,  benefits,  and  impact  on  productivity  of  such  poli- 
cies on  businesses  which  employ  fewer  than  50  employees,  and 

(C)  alternative  and  equivalent  State  enforcement  of  this  Act  with  respect 
to  employees  described  in  section  110;  and 

(2)  within  2  years  after  the  date  on  which  the  Ck)mmission  first  meets,  submit 
a  report  to  the  CJongress,  which  may  include  legislative  recommendations  con- 
cerning coverage  of  businesses  which  employ  fewer  than  50  employees  and  al- 
ternative and  equivalent  State  enforcement  of  this  Act  with  respect  to  employ- 
ees described  in  section  110. 

SEC.  303.  MEMBERSHIP. 

(a)  Composition. — The  Commission  shall  be  composed  of  12  voting  members  and  2 
ex-officio  members  appointed  not  more  than  60  days  after  the  date  of  the  enactment 
of  this  Act  as  follows: 

(1)  One  Senator  shall  be  appointed  by  the  majority  leader  of  the  Senate,  and 
one  Senator  shall  be  appointed  by  the  minority  leader  of  the  Senate. 

(2)  One  member  of  the  House  of  Representatives  shall  be  appointed  by  the 
Speaker  of  the  House  of  Representatives,  and  one  Member  of  the  House  of  Rep- 
resentatives shall  be  appointed  by  the  minority  leader  of  the  House  of  Repre- 
sentatives. 

(3)  (A)  Two  members  each  shall  be  appointed  by — 

(i)  the  Speaker  of  the  House  of  Representatives, 

(ii)  the  majority  leader  of  the  Senate, 

(iii)  the  minority  leader  of  the  House  of  Represenatives,  and 

(iv)  the  minority  leader  of  the  Senate. 

(B)  Such  members  shall  be  appointed  by  virtue  of  demonstrated  expertise  in 
relevant  family,  temporary  disability,  and  labor-management  issues  and  shall 
include  representatives  of  small  business. 

(4)  The  Secretary  of  Health  and  Human  Services  and  the  Secretary  of  Labor 
shall  serve  on  the  Commission  as  nonvoting  ex-officio  members. 

(h)  Vacancies. — Any  vacancy  on  the  Commission  shall  be  filled  in  the  manner  in 
which  the  original  appointment  was  made. 

(c)  Chairperson  and  Vice  Chairperson. — The  Commission  shall  elect  a  chairper- 
son and  a  vice  chairperson  from  among  its  members. 

(d)  Quorum. — Eight  members  of  the  Commission  shall  constitute  a  quorum  for  all 
purposes,  except  that  a  lesser  number  may  constitute  a  quorum  for  the  purpose  of 
holding  hearings. 

sec.  304.  compensation. 

(a)  Pay. — Members  of  the  Commission  shall  serve  without  compensation. 

(b)  Travel  Expenses. — Members  of  the  Commission  shall  be  allowed  reasonable 
travel  expenses,  including  a  per  diem  allowance,  in  accordance  with  section  5703  of 
title  5,  United  States  Code,  when  performing  duties  of  the  Commission. 

sec.  305.  powers. 

(a)  Meetings. — The  Commission  shall  first  meet  not  more  than  30  days  after  the 
date  on  which  members  are  appointed,  and  the  Commission  shall  meet  thereafter 
upon  the  call  of  the  chairperson  or  a  majority  of  the  members. 

(b)  Hearings  and  Sessions. — The  Commission  may  hold  such  hearings,  sit  and  act 
at  such  times  and  places,  take  such  testimony,  and  receive  such  evidence  as  the 
Commission  considers  appropriate.  The  Commission  may  administer  oaths  or  affir- 
mations to  witnesses  appearing  before  it. 

(c)  Access  to  Information. — The  Commission  may  secure  directly  from  any  Fed- 
eral agency  information  necessary  to  enable  it  to  carry  out  this  Act.  Upon  the  re- 
quest of  the  chairperson  or  vice  chairperson  of  the  Commission,  the  head  of  such 
agency  shall  furnish  such  information  to  the  Commission. 

(d)  Executive  Director. — The  Commission  may  appoint  an  Executive  Director 
from  the  personnel  of  any  Federal  agency  to  assist  the  Commission  in  carrjdng  out 
its  duties. 

(e)  Use  of  Facilities  and  Services. — Upon  the  request  of  the  Commission,  the 
head  of  any  Federal  agency  may  make  available  to  the  Commission  any  of  the  facili- 
ties and  services  of  such  agency. 

(f)  Personnel  From  Other  Agencies. — Upon  the  request  of  the  Commission,  the 
head  of  any  Federal  agency  may  detail  any  of  the  personnel  of  such  agency  to  assist 
the  Commission  in  carrying  out  its  duties. 
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SEC.  306.  TERMINATION. 

The  Commission  shall  terminate  30  days  after  the  date  of  the  submission  of  its 
report  to  the  Congress. 

TITLE  IV— MISCELLANEOUS  PROVISIONS 

I 

SEC.  401.  EFFECT  ON  OTHER  LAWS. 

(a)  Federal  and  State  Antidiscrimination  Laws.— Nothing  in  this  Act  or  any 
amendment  made  by  this  Act  shall  be  construed  to  modify  or  affect  any  Federal  or 
State  law  prohibiting  discrimination  on  the  basis  of  race,  religion,  color,  national 
origin,  sex,  age,  or  handicapped  status. 

(b)  State  and  Local  Laws. — Nothing  in  this  Act  or  any  amendment  made  by  this 
Act  shall  be  construed  to  supersede  any  provision  of  any  State  and  local  law  which 
provides  greater  employee  leave  rights  than  the  rights  established  under  this  Act  or 
any  amendment  made  by  this  Act. 

SEC.  402.  EFFECT  ON  EXISTING  EMPLOYMENT  BENEFITS. 

(a)  More  Protective. — Nothing  in  this  Act  or  any  amendment  made  by  this  Act 
shall  be  construed  to  diminish  an  employer's  obligation  to  comply  with  any  collec- 
tive-bargaining agreement  or  any  employment  benefit  program  or  plan  which  pro- 
vides greater  family  and  medical  leave  rights  to  employees  than  the  rights  provided 
under  this  Act  or  any  amendment  made  by  this  Act. 

(b)  Less  Protective. — The  rights  provided  to  employees  under  this  Act  or  any 
amendment  made  by  this  Act  may  not  be  diminished  by  any  collective  bargaining 
agreement  or  any  employment  benefit  program  or  plan. 

SEC.  403.  encouragement  OF  MORE  GENEROUS  LEAVE  POLICIES. 

Nothing  in  this  Act  or  any  amendment  made  by  this  Act  shall  be  construed  to 
discourage  employers  from  adopting  or  retaining  leave  policies  more  generous  than 
any  policies  which  comply  with  the  requirements  under  this  Act  or  any  amendment 
made  by  this  Act. 

SEC.  404.  EFFECTIVE  DATES. 

(a)  Title  III. — Title  III  shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

(b)  Other  Titles. — Except  as  provided  in  paragraph  (2),  titles  I  and  II  and  this 
title  shall  take  effect  6  months  after  the  date  of  the  enactment  of  this  Act. 

(2)  In  the  case  of  a  collective  bargaining  agreement  in  effect  on  the  effective  date 
prescribed  by  paragraph  (1),  title  I  shall  apply  on  the  earlier  of— 

(A)  the  date  of  the  termination  of  such  agreement;  or 

(B)  the  date  which  occurs  12  months  after  the  date  of  the  enactment  of  this 
Act. 

SEC.  405.  REGULATIONS. 

The  Secretary  shall  prescribe  such  regulations  as  are  necessary  to  carry  out  this 
title  within  60  days  after  the  date  of  the  enactment  of  this  Act. 

TITLE  V— COVERAGE  OF  CONGRESSIONAL  EMPLOYEES 

SEC.  501.  LEAVE  FOR  CERTAIN  CONGRESSIONAL  EMPLOYEES. 

(a)  In  General. — The  rights  and  protections  under  sections  102  through  105 
(other  than  section  104(b))  shall  apply  to  any  employee  in  an  employment  position 
and  any  employing  authority  of  the  House  of  Representatives. 

(b)  Administration. — In  the  administration  of  this  section,  the  remedies  and  pro- 
cedures under  the  Fair  Employment  Practices  Resolution  shall  be  applied. 

(c)  Definition. — As  used  in  this  section,  the  term  "Fair  Employment  Practices 
Resolution"  means  the  resolution  in  Rule  LI  of  the  Rules  of  the  House  of  Represent- 
atives. 

Amend  the  title  so  as  to  read: 

A  bill  to  entitle  employees  to  family  leave  in  certain  cases  involving  a  birth,  an 
adoption,  or  a  serious  health  condition,  with  adequate  protection  of  the  employees' 
employment  and  benefit  rights,  and  for  other  purposes. 

SUMMARY  OF  PURPOSE 

The  purpose  of  this  legislation  is  to  provide  employees  with 
unpaid  family  or  medical  leave  at  times  of  great  need.  An  employ- 
ee is  entitled  to  take  up  to  12  weeks  a  year  of  leave  for  the  birth  or 
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adoption  of  a  child,  to  provide  care  for  an  immediate  family 
member  with  a  serious  health  condition,  or  to  take  medical  leave 
when  unable  to  work  because  of  a  serious  health  condition.  An  em- 
ployer is  required  to  continue  any  pre-existing  health  benefit  cover- 
age during  the  leave  period,  and  at  the  conclusion  of  leave,  to  rein- 
state the  employee  to  the  same  or  equivalent  position.  The  bill  also 
establishes  a  commission  to  study  the  effects  of  existing  and  pro- 
posed policies  relating  to  family  and  medical  leave. 

INTRODUCTION 

H.R.  2  addresses  a  profound  change  in  the  composition  of  the 
workforce  that  has  had  a  dramatic  effect  on  families.  Sixty-five  per- 
cent of  all  mothers  are  currently  in  the  labor  force,  a  level  three 
times  greater  than  thirty  years  ago.  In  the  great  majority  of  fami- 
lies today,  all  of  the  adult  members  work  outside  the  home. 

The  role  of  the  family  as  primary  nurturer  and  care-giver  has 
been  fundamentally  affected  by  this  new  economic  reality.  Often 
families  must  struggle  to  fulfill  the  traditional  role  of  bearing  and 
caring  for  children  and  providing  emotional  and  physical  support 
to  their  members  during  times  of  great  need.  When  families  fail  to 
carry  out  these  critical  functions,  the  societal  costs  are  enormous. 

In  order  to  help  families  cope,  H.R.  2  establishes  a  minimum 
standard  that,  under  special  circumstances,  assures  employees  the 
availability  of  job  protected,  unpaid  leave.  It  assures  employees  the 
availability  of  up  to  12  weeks  of  unpaid  leave  a  year  at  times  of 
great  family  need,  covering  care  for  a  new  born  or  newly  adopted 
child,  care  for  a  seriously  ill  member  of  the  employee's  immediate 
family,  or  an  employee's  inability  to  work  because  of  a  serious  ill- 
ness. 

The  adjustments  this  legislation  sometimes  requires  of  employers 
are  offset  by  savings  in  medical  and  child  care  costs  as  well  as  by 
the  broad  societal  benefit  of  strengthened  families.  Employers  ben- 
efit from  the  retention  of  loyal  and  skilled  employees,  including 
savings  on  recruitment,  hiring,  and  training  and  improved  employ- 
ee morale.  In  addition,  the  bill  will  help  reduce  the  cost  to  both 
government  and  private  charities  of  picking  up  the  pieces  when 
families  fall  apart. 

An  unpaid  leave  requirement  is  a  cost-effective  means  of  address- 
ing the  essential  concern  of  helping  families  to  survive.  The  mini- 
mum leave  standards  of  H.R.  2  provide  important  support  that  will 
help  enable  families  to  continue  performing  their  essential  care- 
giving  role. 

COMMITTEE  ACTION 

Legislative  action  in  the  102d  Congress 

On  January  3,  1991,  Representatives  Clay,  Roukema,  Schroeder, 
Weldon  and  Gordon  introduced  H.R.  2,  the  Family  and  Medical 
Leave  Act,  which  was  identical  to  the  bill  vetoed  by  President  Bush 
in  the  101st  Congress.  The  bill  was  referred  jointly  to  the  Commit- 
tee on  Education  and  Labor,  the  Committee  on  Post  Office  and 
Civil  Service,  and  the  Committee  on  House  Administration.  H.R.  2 
has  been  cosponsored  by  more  than  170  members  of  Congress. 


16 


On  February  28,  1991,  Chairman  Pat  Williams  held  a  hearing  of 
the  Subcommittee  on  Labor-Management  Relations  on  H.R.  2.  Tes- 
timony in  support  of  H.R.  2  was  presented  by  former  Governor  of 
New  Jersey  Thomas  Kean,  the  Oregon  Commissioner  of  Labor, 
Mary  Wendy  Roberts,  Bishop  James  Malone  of  Youngstown,  Ohio, 
and  Robert  Dawkins,  a  Georgia  state  employee.  Appearing  in  oppo- 
sition to  the  bill  were  Mary  Tavener  of  the  National  Association  of 
Wholesalers  and  Marvin  Kosters  of  the  American  Enterprise  Insti- 
tute. 

The  Subcommittee  on  Labor-Management  Relations  met  to 
mark-up  the  bill  on  February  7,  1991.  H.R.  2  was  favorably  report- 
ed, without  amendment,  by  a  vote  of  16  to  7. 

On  March  20,  1991,  the  Committee  on  Education  and  Labor  or- 
dered H.R.  2,  as  amended,  favorably  reported  by  voice  vote.  The 
Committee  adopted  one  amendment  clarifying  in  the  statement  of 
purposes  that  the  bill  covered  serious  health  conditions. 

Prior  legislative  action 

In  1984,  the  Select  Committee  on  Children,  Youth,  and  Families 
conducted  a  comprehensive  investigation  of  the  issues  involving 
families  and  child  care  and  issued  a  report,  entitled  ''Families  and 
Child  Care:  Improving  the  Options."  The  Select  Committee  unani- 
mously recommended  that  Congress  review  improving  current 
leave  policies,  including  the  issue  of  job  continuity. 

On  April  4,  1985,  Representative  Patricia  Schroeder  introduced 
H.R.  2020,  the  Parental  and  Disability  Leave  Act  of  1985.  H.R.  2020 
required  that  employees  be  allowed  parental  leave  in  cases  involv- 
ing the  birth,  adoption  or  serious  illness  of  a  child  and  temporary 
disability  leave  in  cases  involving  the  inability  to  work  due  to  non- 
occupational medical  reasons.  The  bill  was  referred  jointly  to  the 
Committee  on  Education  and  Labor  and  the  Committee  on  Post 
Office  and  Civil  Service. 

The  Education  and  Labor  Subcommittees  on  Labor-Management 
Relations  and  Labor  Standards  and  the  Post  Office  and  Civil  Serv- 
ice Subcommittees  on  Civil  Service  and  Compensation  and  Employ- 
ee Benefits  held  a  joint  oversight  hearing  on  the  issue  of  parental 
and  disability  leave  on  October  17,  1985. 

On  March  4,  1986,  Representatives  Clay  and  Schroeder  intro- 
duced H.R.  4300,  the  Parental  and  Medical  Leave  Act,  a  bill  to  en- 
title employees  to  parental  leave  in  cases  involving  the  birth,  adop- 
tion or  serious  health  condition  of  a  son  or  daughter  and  temporary 
medical  leave  in  cases  involving  the  inability  to  work  because  of  a 
serious  health  condition.  The  bill  superseded  H.R.  2020  and  was  re- 
ferred jointly  to  the  Committee  on  Education  and  Labor  and  the 
Committee  on  Post  Office  and  Civil  Service. 

On  April  9,  1986,  Senator  Christopher  Dodd  introduced  S.  2278, 
the  Parental  and  Medical  Leave  Act,  in  the  Senate.  S.  2278  was  re- 
ferred to  the  Committee  on  Labor  and  Human  Resources. 

The  Post  Office  and  Civil  Service  Subcommittees  on  Civil  Service 
and  Compensation  and  Employee  Benefits  held  a  joint  legislative 
hearing  on  the  bill  on  April  9,  1986  and  on  April  22,  1986,  the  Edu- 
cation and  Labor  Subcommittees  on  Labor-Management  Relations 
and  Labor  Standards  held  a  joint  legislative  hearing  on  H.R.  4300. 
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On  May  8,  1986,  the  Subcommittee  on  Compensation  and  Em- 
ployee Benefits,  by  voice  vote,  ordered  H.R.  4300  favorably  report- 
ed. On  June  11,  1986,  the  Committee  on  Post  Office  and  Civil  Serv- 
ice, by  a  roll  call  vote  of  18  to  0,  ordered  H.R.  4300  favorably  re- 
ported (H.  Kept.  99-699,  Part  1). 

On  June  12,  1986,  the  Subcommittee  on  Labor-Management  Rela- 
tions ordered  H.R.  4300  favorably  reported  by  a  roll  call  vote  of  8- 
6.  On  June  24,  1986,  the  Committee  on  Education  and  Labor  or- 
dered H.R.  4300,  as  amended,  favorably  reported.  An  amendment 
in  the  nature  of  a  substitute,  offered  by  Congresswoman  Roukema, 
was  rejected  by  a  vote  of  13-19.  An  amendment  in  the  nature  of  a 
substitute,  offered  by  Subcommittee  on  Labor-Management  Rela- 
tions Chairman  Clay,  was  adopted  by  the  Committee  by  a  roll  call 
vote  of  22-10.  The  Committee  favorably  ordered  reported  H.R. 
4300,  as  amended,  by  voice  vote  (H.  Rept.  99-669,  Part  2). 

The  Committee  on  Rule  approved  an  open  rule  for  floor  consider- 
ation of  H.R.  4300  on  September  17,  1986  (H.  Res.  552).  The  99th 
Congress  adjourned  before  any  further  action  on  H.R.  4300  was 
taken. 

On  February  3,  1987,  Representatives  William  Clay  (D-Missouri) 
and  Patricia  Schroeder  (D-Colorado)  introduced  H.R.  925,  the 
Family  and  Medical  Leave  Act,  a  bill  to  provide  unpaid  family 
leave  to  employees  upon  the  birth  or  adoption  of  a  child  or  to  care 
for  a  seriously  ill  child  or  parent  and  temporary  unpaid  medical 
leave  for  an  employee's  own  serious  health  condition.  The  bill  was 
referred  jointly  to  the  Committee  on  Education  and  Labor  and  the 
Committee  on  Post  Office  and  Civil  Service. 

Joint  legislative  hearings  were  conducted  by  the  Committee  on 
Education  and  Labor  Subcommittees  on  Labor-Management  Rela- 
tions and  Labor  Standards  on  February  25,  and  March  5,  1987.  On 
May  13,  1987,  the  Subcommittee  on  Labor-Management  Relations 
favorably  reported  H.R.  925  by  voice  vote. 

On  November  17,  1987,  the  Committee  on  Education  and  Labor 
ordered  H.R.  925,  as  amended,  favorably  reported.  The  Committee 
approved  an  amendment  in  the  nature  of  a  substitute  to  HR.  925, 
offered  by  ranking  subcommittee  minority  member  Marge  Rouke- 
ma (R-New  Jersey),  and  approved  the  bill  as  amended  by  the  sub- 
stitute, by  a  roll  call  vote  of  21-11  with  1  member  voting  present. 
All  other  amendments  to  H.R.  925  were  rejected. 

The  Committee  on  Post  Office  and  Civil  Service  Subcommittees 
on  Civil  Service  and  Compensation  and  Employee  Benefits  held  a 
legislative  hearing  on  April  2,  1987.  The  Subcommittee  on  Civil 
Service  approved  H.R.  925,  without  amendment,  by  a  vote  of  3-0, 
on  May  5,  1987.  The  Subcommittee  on  Compensation  and  Employee 
Benefits  approved  H.R.  925,  without  amendment,  by  voice  vote,  on 
May  19,  1987.  The  Committee  on  Post  Office  and  Civil  Service  or- 
dered H.R.  925  favorably  reported,  without  amendment,  by  voice 
vote,  on  February  3,  1988. 

In  the  Senate,  a  bill  similar  to  the  Family  and  Medical  Leave 
Act,  S.  249,  was  introduced  by  Senator  Christopher  Dodd  (D-Con- 
necticut)  on  January  6,  1987.  The  bill  was  referred  to  the  Subcom- 
mittee on  Children,  Families,  Drugs  and  Alcoholism  and  the  Sub- 
committee on  Labor  of  the  Committee  on  Labor  and  Human  Re- 
sources. The  Subcommittee  on  Children,  Families,  Drugs  and  Alco- 
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holism  held  seven  legislative  hearings  on  S.  249;  three  in  Washing- 
ton, D.C.,  on  February  19,  April  23,  and  October  29,  1987,  and  four 
regional  hearings  on  June  15,  in  Boston,  Massachusetts,  July  20  in 
Los  Angeles,  California,  September  14  in  Chicago,  Illinois,  and  Oc- 
tober 13  in  Atlanta,  Georgia. 

On  February  3,  1989,  Representatives  William  Clay  (D-Missouri), 
Marge  Roukeman  (R-New  Jersey)  and  Patricia  Schroeder  (D-Colora- 
do)  introduced  H.R.  770,  the  Family  and  Medical  Leave  Act,  a  bill 
to  entitle  employees  to  unpaid  family  leave  in  cases  involving  the 
birth  or  adoption  of  a  child  or  the  serious  health  condition  of  a 
child  or  parent  and  unpaid  medical  leave  in  cases  involving  an  em- 
ployee's inability  to  perform  his  or  her  job  because  of  a  serious 
health  condition.  The  bill  was  referred  jointly  to  the  Committee  on 
Education  and  Labor  and  the  Committee  on  Post  Office  and  Civil 
Service.  H.R.  770  was  cosponsored  by  150  members  of  Congress. 

On  February  7,  1989,  the  Subcommittee  on  Labor-Management 
Relations  held  a  legislative  hearing  on  the  bill.  The  Subcommittee 
marked-up  the  bill  on  February  28,  1989,  favorably  reporting  it, 
without  amendment,  by  a  vote  of  11-5. 

On  March  8,  1989,  the  Committee  on  Education  and  Labor  or- 
dered H.R.  770,  as  amended,  favorably  reported  by  a  vote  of  23  to 
12.  The  Committee  accepted  an  amendment  to  extend  coverage  of 
the  Act  to  cover  Congressional  employees  and  an  amendment  ad- 
dressing the  unique  situation  of  public  elementary  and  secondary 
school  teachers.  The  latter  amendment  was  the  result  of  negotia- 
tions between  the  National  School  Board  Association,  teachers' 
unions  and  members  of  the  Committee. 

In  the  Senate,  a  similar  bill  S.  345,  was  introduced  by  Senator 
Christopher  Dodd  (D-Connecticut)  on  February  2,  1989,  the  Subcom- 
mittee on  Children,  Families,  Drugs  and  Alcoholism  held  a  legisla- 
tive hearing  on  S.  345. 

On  May  8,  1990,  the  House  Rules  Committee  granted  a  modified 
open  rule  for  consideration  of  H.R.  770.  On  May  9  the  House  began 
consideration  of  the  bill  and  on  May  10,  1990,  passed  the  bill,  as 
amended  by  the  Gordon- Weldon  substitute,  by  a  vote  of  237  to  187. 

The  Gordon- Weldon  amendment  in  the  nature  of  a  substitute 
was  negotiated  by  Congressman  Pat  Williams  acting  on  behalf  of 
the  House  leadership.  The  substitute  reduced  the  period  of  leave 
from  15  weeks  a  year  for  medical  leave  and  10  weeks  every  two 
years  for  family  leave  to  12  weeks  a  year  for  all  circumstances  cov- 
ered in  the  bill.  It  raised  the  small  employer  exemption  from  35  (ef- 
fective three  years  after  enactment)  to  50  employees,  restricted  the 
care  giving  provisions  to  members  of  the  immediate  family,  (elimi- 
nating coverage  for  care  of  parent-in-laws)  included  coverage  of 
care  for  spouses,  and  required  that  doctors  provide  all  medical  cer- 
tifications required  under  the  bill.  The  House  approved  the  Gordon- 
Weldon  substitute  by  a  vote  of  259  to  157. 

On  June  14,  1990,  the  House-passed  bill  was  approved  in  the 
Senate  without  amendment  by  a  voice  vote.  On  June  29,  1990,  the 
bill  was  vetoed  by  President  Bush.  On  July  25,  1990  the  House 
failed  to  override  the  veto  by  a  vote  of  232  to  195. 
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BACKGROUND  AND  NEED  FOR  LEGISLATION 

Private  sector  practices  and  government  policies  have  failed  to 
adequately  respond  to  recent  economic  and  social  changes  that 
have  intensified  the  tensions  between  work  and  family.  This  failure 
continues  to  impose  a  heavy  burden  on  families,  employees,  em- 
ployers and  society  as  a  whole.  H.R.  2  provides  a  sensible  response 
to  the  growing  conflict  between  work  and  family  by  establishing  a 
right  to  unpaid  family  and  medical  leave  for  all  workers. 

The  new  demands  on  families  and  workers 

The  United  States  has  experienced  a  demographic  revolution  in 
the  composition  of  the  workforce,  with  profound  consequences  for 
the  lives  of  working  men  and  women  and  their  families.  Today,  ac- 
cording to  the  Bureau  of  Labor  Statistics,  96%  of  fathers  and  65% 
of  mothers  work  outside  the  home.  The  participation  of  women  in 
the  labor  force  was  19%  in  1900;  today  74%  of  women  aged  25-54 
are  in  the  labor  force.  Fifty-six  percent  of  mothers  with  children 
under  age  six  are  in  the  labor  force,  and  51%  of  mothers  with  in- 
fants (children  under  age  one)  work  outside  the  home.  Overall, 
more  than  45%  of  the  U.S.  labor  force  are  now  women. 

Women  accounted  for  more  than  three-fifths  (62%)  of  the  in- 
crease in  the  civilian  labor  force  since  1979.  These  trends  are  ex- 
pected to  intensify.  By  the  year  2000,  2  out  of  3  new  entrants  to  the 
workforce  will  be  women. 

Equally  dramatic  has  been  the  substantial  increase  in  the 
number  of  single-parent  households.  The  Census  Bureau  reports 
that  single  parents  accounted  for  27%  of  all  family  groups  with 
children  under  18  years  old  in  1988,  more  than  twice  the  1970  pro- 
portion. Divorce,  separation,  and  out-of-wedlock  births  have  left 
millions  of  women  to  struggle  as  single  heads  of  households  to  sup- 
port themselves  and  their  children.  These  women  often  cannot 
keep  their  families  above  the  poverty  line.  In  1987,  20  percent  of  all 
children  under  age  six  lived  with  single  mothers.  The  poverty  rate 
among  these  young  children  was  61.4%  more  than  five  times  the 
poverty  rate  of  11.6  percent  among  children  living  in  two-parent 
families. 

Mother's  employment  is  often  critical  to  keeping  their  families 
above  the  poverty  line.  A  1990  report  by  Columbia  University's  Na- 
tional Center  for  Children  in  Poverty,  "Five  Million  Children:  A 
statistical  profile  of  Our  Poorest  Young  Citizens,"  found  that  chil- 
dren whose  mothers  work  are  less  likely  to  be  poor,  whether  they 
live  with  one  or  two  parents.  For  example,  two  percent  of  children 
in  married-couple  families  where  the  mothers  worked  full-time 
were  poor  in  1987,  while  the  poverty  rate  for  children  in  married- 
couple  families  where  the  mother  did  not  work  was  21%.  For 
young  black  children  whose  mothers  were  employed  full-time,  the 
incidence  of  poverty  declined  dramatically  from  26%  to  13%. 

H.R.  2  also  responds  to  another  dramatic  demographic  shift — the 
aging  of  the  American  population.  Due  to  advances  in  medical 
technology  and  health  care,  Americans  are  living  longer  than  ever 
before.  The  fastest  growing  segment  of  the  American  population  is 
the  elderly.  Currently  32  million  Americans  are  aged  65  and  over, 
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comprising  12%  of  all  Americans.  Between  1980  and  1990,  the 
number  of  people  aged  75  or  older  grew  by  nearly  one  third. 

Working  family  members  provide  much  of  the  care  for  these  el- 
derly. The  National  Council  on  Aging  estimates  that  20  to  25%  of 
the  more  than  100  million  American  workers  have  some  caregiving 
responsibility  for  an  older  relative.  Two-thirds  of  the  nonprofession- 
al caregivers  for  older,  chronically  ill,  or  disabled  persons  are  work- 
ing women,  the  most  common  caregiver  being  a  child  or  spouse. 
About  38  percent  of  those  caring  for  elderly  relatives  are  sons  or 
daughters  and  35  percent  are  spouses.  The  average  age  of  persons 
caring  for  elderly  family  members  is  57  years. 

A  1990  study  by  the  Southport  Institute  for  Policy  Analysis 
found  that  the  conflicting  demands  of  work  and  caregiving  create 
enormous  strains  for  these  workers.  The  Southport  report,  "Caring 
Too  Much?  American  Women  and  the  Nation's  Caregiving  Crisis," 
found  that  informal,  unpaid  caregiving  by  family  members  and 
friends  provides  80  to  90%  of  the  care  for  the  frail  elderly. 

The  report  concluded  that  "caring  for  elderly  parents  forces 
large  numbers  of  women  in  the  labor  force  to  cut  their  hours,  take 
time  off  without  pay,  and  rearrange  their  job  schedules."  Indeed, 
the  study  estimated  that  11  to  13%  of  women  caring  for  elderly 
parents  actually  quit  their  jobs  to  provide  care.  Black  caregivers 
are  especially  at  risk,  because  greater  percentage  of  black  care- 
givers quit  their  jobs  in  order  to  provide  care.  The  Southport  report 
concluded:  "Caregiving  not  only  causes  stress  for  individuals,  it 
may  be  a  substantial  drag  on  national  productivity.  In  a  period 
where  shortages  of  skilled  labor  are  growing,  11%  of  caregivers 
have  left  the  labor  force  to  provide  care."  Without  responsive 
policy,  the  heightened  need  for  elderly  care  will  continue  to  exert 
enormous  pressures  on  working  families  and  the  economy. 

The  percentage  of  adults  in  the  care  of  their  working  children  or 
parents  due  to  physical  and  mental  disabilities  is  also  growing. 
There  is  a  trend  away  from  institutionalization,  because  removing 
people  from  a  home  environment  has  been  shown  to  be  cost  ineffec- 
tive and  often  detrimental  to  the  health  and  well-being  of  persons 
with  mental  and  physical  disabilities.  Although  independent  living 
situations  are  often  preferable,  de-institutionalization  can  result  in 
increased  care  responsibilities  for  family  members,  many  of  whom 
are  also,  of  necessity,  wage  earners.  This  trend  toward  home  care  is 
laudable  because  of  the  strong  benefits  it  provides  to  the  health 
and  well-being  of  families;  however,  it  can  also  add  to  the  tension 
between  work  demands  and  family  needs. 

The  need  for  job  protected  medical  leave  arose  long  before  the 
dramatic  new  changes  in  the  workforce.  Workers  and  their  families 
have  always  suffered  when  a  family  member  loses  a  job  for  medical 
reasons.  But  such  losses  are  felt  more  today  because  of  the  dramat- 
ic rise  in  single  heads  of  household.  The  once  traditional  family 
that  depended  on  the  salary  of  a  sole  wage  earner  was  and  is  se- 
verely affected  by  the  loss  of  the  ill  worker's  job.  But  while  this 
family  has  traditionally  had  a  second  parent  available  to  help  meet 
such  emergencies,  single  heads  of  household,  who  are  predominant- 
ly women  workers  in  low-paid  jobs,  do  not  have  such  backup  sup- 
port. For  these  women  and  their  children,  the  loss  of  the  woman's 
job  when  she  is  sick  can  have  devastating  consequences.  Moreover, 
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as  medical  technology  has  improved,  employees  are  increasingly 
able  to  return  to  work  after  a  relatively  short  period  of  absence 
due  to  a  serious  health  condition.  Thus,  providing  job  protection  for 
workers  who  experience  a  serious  medical  condition  is  of  increasing 
significance. 

The  effect  of  these  demographic  changes  has  been  far  reaching. 
With  men  and  women  alike  as  wage  earners,  the  crucial  unpaid 
caretaking  services  traditionally  performed  by  wives — care  of 
young  children,  ill  family  members,  aging  parents — has  become  in- 
creasingly difficult  for  families  to  fulfill.  When  there  is  no  one  to 
provide  such  care,  individuals  can  be  permanently  scarred  as  basic 
needs  go  unfulfilled.  Families  unable  to  perform  their  essential 
function  are  seriously  undermined  and  weakened.  Finally,  when 
families  fail,  the  community  is  left  to  grapple  with  the  tragic  conse- 
quences of  emotionally  and  physically  deprived  children  and 
adults. 

Testimony  about  the  need  for  family  leave 

The  testimony  presented  to  the  Committee  over  several  years  of 
hearings  has  vividly  demonstrated  the  difficulties  faced  by  today's 
working  families.  The  members  of  the  Committee  have  heard  testi- 
mony from  working  men  and  women  who  have  been  denied  leave 
in  each  of  the  circumstancies  covered  by  the  bill. 

In  1989,  Mrs.  Beverly  Wilkinson  testified  that  she  had  worked 
for  a  large  Atlanta  based  corporation  when  she  became  pregnant 
with  her  first  and  only  child.  She  requested,  and  was  granted,  five 
weeks  pregnancy  disability  leave  without  pay  and  two  week  ac- 
crued vacation  leave,  with  pay.  During  her  leave  period,  Mrs.  Wil- 
kinson spoke  with  her  office  weekly  and  there  was  never  a  hint 
that  there  would  be  a  problem  with  her  reinstatement.  However, 
the  day  before  she  was  to  return  to  work  she  was  informed  that 
her  position  had  been  eliminated.  In  testimony  before  the  Subcom- 
mittee she  stated, 

I  was  stunned.  I  felt  betrayed.  I  had  invested  five  years 
of  my  life  in  this  company.  I  had  helped  (my  department) 
grow  from  a  ten  person  division  to  a  division  of  over  forty 
people  *  *  *  A  woman  should  not  have  to  choose  between 
her  job  and  becoming  a  mother  and  a  couple  should  not  be 
punished  for  becoming  a  family  *  *  *  Our  government  has 
lost  sight  when  it  comes  to  the  working  family.  As  a  work- 
ing mother,  I  feel  that  I  have  very  little  representation  on 
this  matter  *  *  *  We  must  bring  our  public  policy  in  line 
with  current  reality  of  the  1980's  when  a  two  income 
family  is  the  norm,  not  the  exception. 

In  1988,  Ms.  Lorraine  Poole,  an  employee  of  a  large  municipality, 
testified  to  her  heartbreak  when  she  could  not  accept  a  long  await- 
ed adoptive  baby  that  had  become  available  to  her.  Her  employer 
told  her  that  she  would  lose  her  job  if  she  took  time  off  from  work 
to  receive  the  child  and  the  adoption  agency  would  not  place  the 
child  unless  assured  that  she  would  take  some  time  off  to  be  with 
the  child.  Ms.  Poole  was  left  with  no  choice  but  to  decline  the 
placement. 
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In  1986  testimony,  Ms.  Iris  Elliot  described  to  the  Committee  the 
difficulties  she  faced  as  a  full-time  worker  with  a  preschool  aged 
son  and  a  seriously  ill  infant.  Her  employer,  a  national  corpora- 
tion, had  no  family  leave  policy.  Ms.  Elliot  was  offered  a  90  day 
personal  leave,  without  pay  or  job  protection,  but  she  could  not  risk 
losing  her  position  or  health  benefits  as  the  sole  medical  insurance 
carrier  for  her  family.  She  concluded  her  testimony  by  saying  "No 
parent  should  ever  have  to  be  torn  between  nurturing  their  seri- 
ously ill  child  or  reporting  to  work  like  I  did." 

Another  witness,  Ms.  Joan  Curry,  lost  her  job  when  she  could  not 
longer  balance  the  responsibilities  of  work  and  caring  for  an  elder- 
ly parent.  Ms.  Curry  was  a  clerical  worker  for  a  major  university 
in  the  district  of  Columbia  when  her  mother,  who  suffers  from  Alz- 
heimer's Disease,  was  transferred  from  New  York  City  to  live  with 
her.  A  novice  at  eldercare,  Ms.  Curry  had  a  difficult  time  finding 
support  help,  a  doctor  and  day  care.  Because  most  of  the  services 
she  needed  had  office  hours  of  9  to  5,  Ms.  Curry  frequently  needed 
to  take  long  lunch  hours  and  make  personal  calls  during  her  own 
working  hours.  Though  she  had  explained  her  situation  to  her  su- 
pervisor. Ms.  Curry  was  fired  because  her  morning  tardiness,  long 
lunch  breaks  and  personal  calls  (all  done  for  the  purpose  of  obtain^ 
ing  proper  care  for  her  mother)  were  characterized  as  a  negative 
influence  on  her  coworkers.  Ms.  Curry  stated, 

I  was  experiencing  the  nightmare  of  wanting  to  do  my 
best.  I  want  to  provide  the  best  reasonable  care  for  my  sick 
mother  and  I  wanted  to  provide  top-quality  productivity 
for  my  employer.  Unfortunately  I  could  not  have  both. 
*  *  *  The  feeling  of  rejection  and  failure  that  stems  from 
being  told  to  leave  a  job  is  an  incredible  strain,  but  the 
fact  that  I  was  actually  trying  made  in  even  worse.  I  enjoy 
working  and  being  productive,  but  even  more,  I  could  not 
afford  to  be  out  of  work.  *  *  *  The  Family  and  Medical 
Leave  Act  would  have  given  me  the  time  and  reduced  the 
stress  in  learning  how  to  properly  handle  my  mother's 
care.  Most  times,  caregiving  responsibilities  cannot  be  car- 
ried out  without  the  understanding  of  an  employer  and  the 
time  off  work. 

Men  are  equally  at  risk  of  losing  their  jobs  when  they  request 
family  leave.  In  1987,  Mr.  David  Wilt  of  York,  Pennsylvania,  told 
the  Committee  how  he  lost  his  job  when  he  needed  a  few  days  of 
leave  to  take  his  recently  adopted  2  month  old  daughter  with 
Downs  syndrome  to  Children's  Hospital  in  Washington,  D.C.,  over  a 
hundred  miles  away,  for  major  heart  bypass  surgery.  Mr.  Wilt,  a 
baker,  had  made  specific  arrangements  with  his  employer  to  take 
three  and  a  half  days  off,  but  on  his  final  day  he  was  told  if  he  left 
he  would  be  fired.  Mr.  Wilt,  having  no  choice,  took  his  daughter  to 
the  hospital  and  as  a  result  lost  his  job.  He  was  unable  to  find  an- 
other job,  remaining  at  home  to  care  for  his  two  disabled  children 
while  his  wife  was  employed  full  time. 

Stephen  F.  Webber,  a  coal  miner  and  member  of  the  executive 
board  of  the  United  Mine  Workers  of  America,  after  describing  his 
union's  effort  to  negotiate  for  family  leave,  stated: 
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Caring  for  seriously  ill  child  presents  special  problems  to 
working  miners.  Treatment  centers  for  serious  illnesses 
such  as  cancer  are  often  located  in  urban  centers  forcing 
families  in  rural  communities  to  travel  great  distances.  I 
think  in  particular,  of  one  coal  miner  I  know,  whose  child 
has  cancer,  and  who  must  travel  nearly  400  miles  round 
trip  each  month  from  his  rural  home  to  take  his  child  for 
treatment  at  a  medical  center  in  Morgantown,  West  Vir- 
ginia. 

Webber  testified  about  the  experience  of  several  other  men,  in- 
cluding a  miner  whose  five  year  old  son  became  comatoes  after 
choking  on  a  piece  of  food  and  required  twenty-four  hour  a  day 
care,  care  that  the  miner,  a  single  parent  and  sole  wage  earner, 
had  to  provide  or  arrange. 

At  a  hearing  in  1986,  a  poignant  example  of  the  harm  inflicted 
when  a  seriously  ill  person  is  fired  was  recounted  by  Ms.  Frances 
Wright.  Despite  10  years  of  exemplary  service  as  a  retail  manager 
of  a  clothing  store  in  Virginia,  she  was  discharged  after  developing 
cancer  of  the  colon.  She  initially  needed  three  months  off  by  surgi- 
cal procedures.  Later,  although  she  made  every  effort  to  accommo- 
date the  employer's  needs  by  scheduling  chemotherapy  treatments 
on  weekends  (keeping  work  loss  to  one  day),  and  although  she  had 
been  absent  from  work  in  her  ten  years  with  the  company  only  two 
other  times  (for  a  total  of  three  weeks),  she  was  fired.  The  company 
did  agree  to  pay  her  disability  benefits  and  told  her  to  file  for 
Social  Security  disability  benefits,  despite  the  fact  that  her  doctor 
believed  she  was  able  to  work  (an  assessment  with  which  the  Social 
Security  Administration  agreed).  The  insurance  company  told  her 
she  could  not  work  or  she  would  lose  her  disability  benefits.  The 
two  year  interval  before  she  was  finally  able  to  find  new  work  was 
extremely  difficult  for  her.  As  she  said, 

Because  of  my  illness,  I  lost  my  job,  my  self— esteem,  my  job 
satisfaction,  as  well  as  the  continuity  of  a  salary  and  benefits 
as  a  result  of  my  job  performance  and  seniority.  I  was  angry 
and  frustrated,  had  to  fight  against  becoming  bitter.  I  had  to 
fight  to  keep  my  enthusiasm,  vitality  and  desire  to  lead  a  pro- 
ductive and  meaningful  life  based  on  my  own  self-motivation 
and  productivity. 

Sebsequent  events  in  the  account  of  Ms.  Wright  reveal  that  com- 
panies that  have  fired  workers  with  serious  health  conditions  are 
perfectly  able  to  take  a  more  generous  approach.  When  Ms. 
Wright's  company  was  take  over  by  a  new  owner,  she  was  hired 
back;  and  this  time  when  she  had  a  recurrence  of  the  cancer  she 
received  five  weeks  of  paid  leave,  and  took  her  leave  with  the  emo- 
tional and  financial  security  of  knowing  her  job  was  not  at  risk. 

There  are  many  similar  stories  of  workers  who  have  been  fired 
when  their  employers  refused  to  provide  an  adequate  leave  of  ab- 
sence. These  accounts,  and  many  others  like  them  presented  to  the 
Committee  over  the  past  seven  years,  illustrate  the  human  and  eco- 
nomic costs  of  terminating  employees  at  times  of  great  family  need. 
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Expert  witnesses  on  the  need  for  family  leave 

The  Committee  heard  from  numerous  expert  witnesses  on  the 
need  for  legislation  establishing  a  minimum  standard  for  family 
leave.  Witnesses  who  testified  for  the  bill  included  those  with  back- 
grounds in  medicine,  psychology,  economics,  public  policy,  religion, 
law,  and  public  service. 

Dr.  T.  Berry  Brazelton,  a  nationally  known  pediatrician,  author, 
chief  of  the  Child  Development  Unit  at  Boston's  Children's  Hospi- 
tal and  associate  professor  of  pediatrics  at  Harvard  testified  about 
the  great  need  for  job  protected  leave  to  care  for  infants.  Dr.  Bra- 
zelton explained, 

When  parents  are  deprived  too  early  of  the  opportunity  to 
participate  in  the  baby's  developing  ego  structure,  they 
lose  the  opportunity  to  understand  the  baby  intimately 
and  to  feel  their  own  role  in  development  *  *  *  We  need 
to  prepare  working  parents  for  their  roles  in  order  to  pre- 
serve the  positive  forces  in  strong  attachments — to  the 
baby  and  to  each  other.  We  certainly  must  protect  the 
period  in  which  the  attachment  process  is  solidified  and 
stabilized  by  new  parents.  With  the  new  baby,  this  is  likely 
to  demand  at  least  four  months  *  *  *As  a  nation,  we  can 
no  longer  afford  to  ignore  our  responsibilities  toward  chil- 
dren and  their  families. 

Dr.  Eleanor  S.  Szanton,  executive  director  of  the  National  Center 
for  Clinical  Infant  Programs,  testified: 

While  children  require  careful  nurturing  throughout  their 
development,  the  formation  of  loving  attachments  in  the 
earliest  months  and  years  of  life  creates  an  emotional  'root 
system'  for  future  growth  and  development.  How  are  these 
attachments  formed?  Through  the  daily  feeding,  bathing, 
diapering,  comforting  and  ''baby  talk"  that  are  all  commu- 
nications of  utmost  importance  in  beginning  to  give  the 
child  the  sense  that  life  is  ordered,  expectable  and  benevo- 
lent *  *  *  In  short,  these  factors  affect  the  baby's  cogni- 
tive, emotional,  social  and  physical  development  *  *  * 
Once  parents  and  babies  do  establish  a  solid  attachment  to 
each  other,  the  transition  to  work  and  child  care  is  likely 
to  be  easier  for  parents  and  for  the  child.  Parents  who 
have  cared  for  their  infant  for  several  months  are  likely  to 
understand  a  good  deal  about  their  child's  unique  person- 
ality and  the  kind  of  caregiver  or  setting  which  will  be 
most  appropriate.  Babies,  for  their  part,  who  have  already 
begun  the  process  of  learning  to  love  and  trust  their  par- 
ents are  better  able  to  form — and  to  use — trusting,  warm 
relationships  with  other  adults. 

Meryl  Frank,  director  of  the  Infant  Care  Leave  Project  of  the 
Yale  Bush  Center  in  Child  Development  and  Social  Policy,  reported 
to  the  Committee  on  the  1986  conclusions  and  recommendations  of 
the  Project's  Advisory  Committee  on  Infant  Care  Leave.  The  Advi- 
sory Committee  echoed  the  views  of  Dr.  Brazelton  and  Dr.  Szanton, 
and  concluded  that  the  "infant  care  leave  problem  in  the  United 
States  is  of  a  magnitude  and  urgency  to  require  immediate  nation- 
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al  action."  The  Advisory  Committee,  whose  members  include  aca- 
demics and  professionals  in  child  development,  health  and  busi- 
ness, recommended  a  6  month  minimum  leave,  with  partial  income 
replacement  for  the  first  3  months  and  benefit  continuation  and 
job  protection  for  the  entire  leave  period. 

The  Committee  was  also  provided  the  recommendations  of  the 
Economic  Policy  Council  of  the  United  Nations  Association  of  the 
United  States  of  America  (EPC).  During  1984,  the  EPC,  comprise  of 
corporate  executives,  union  presidents  and  academics,  studied  the 
economic  and  demographic  trends  transformng  the  family  and  the 
labor  force  and  issued  a  report  in  December,  1985,  entitled  ''Work 
and  Family  in  the  United  States:  A  Policy  Initiative."  The  EPC  rec- 
ommended a  6-8  week  job  protected  maternity  leave,  with  partial 
income  replacement;  a  6  month  unpaid,  but  job  protected,  parental 
leave;  job  protected  disability  leave  for  ail  workers;  the  provision  of 
temporary  disability  insurance  to  all  workers;  and  the  establish- 
ment of  a  national  commission  on  temporary  work  and  family  pat- 
terns. 

The  extent  of  existing  family  leave  policies 

There  have  been  several  studies  examining  the  extent  of  paren- 
tal leave  policies,  particularly  leave  associated  with  pregancy  and 
parenting.  A  number  of  these  have  been  presented  to  the  Commit- 
tee. 

One  of  the  most  recent  studies  on  parental  leave  was  conducted 
by  the  U.S.  Department  of  Labor's  Bureau  of  Labor  Statistics 
(BLS).  Issued  in  June  1990  with  data  from  1989,  the  BLS  survey 
found  that  37  percent  of  full-time  employees  working  in  private 
business  with  more  than  100  workers  are  covered  by  unpaid  "ma- 
ternity leave";  18  percent  are  covered  by  unpaid  "paternity  leave." 
These  data  represent  only  a  slight  change  from  1989  BLS  figures 
that  found  33  percent  of  workers  covered  by  "maternity  leave"  and 
16  percent  by  "paternity  leave." 

A  recent  survey  commissioned  by  the  U.S.  Small  Business  Ad- 
ministration also  studied  the  availability  of  family  and  medical 
leave  policies.  It  found  that  the  majority  of  employers  currently 
offer  some  type  of  leave  to  employees  for  use  during  periods  when 
they  are  unable  to  work  because  of  sickness  or  disability  (including 
disabilities  resulting  from  pregnancy  and  childbirth),  although  va- 
cation may  often  be  the  only  leave  available.  The  SBA  study  found, 
however,  that  only  "1  percent  of  the  sample  offer  non-discretionary 
unpaid  sick  leaves  of  specified  length,  where  the  firm  also  provides 
job  and  seniority  guarantees  and  health  benefit  continuation." 
Moreover  the  study  found  thirty  to  forty  percent  of  employees  do 
not  offer  job-guaranteed  sick  leave. 

The  SBA  study  also  found  that  seventy  to  ninety  percent  of  firms 
offer  leave  only  of  variable  or  unspecified  length.  It  went  on  to  ob- 
serve that  "[s]uch  leaves  offer  little  security  to  employees  if  em- 
ployers do  not  guarantee  some  minimum  length  of  leave."  The 
study  further  found  that  fewer  than  10  percent  of  employers  offer 
leave  for  infant  care  purposes. 

A  March  1990  survey  of  253  U.S.  corporations  by  Buck  Consult- 
ants found  that  twenty-seven  percent  of  the  firms  currently  have 
parental  leave  programs.  Twenty-one  percent  of  those  firms  that  do 
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not  currently  offer  parental  leave  said  that  they  intended  to  imple- 
ment such  a  program  within  10  years;  62  percent  of  employers  do 
not  offer  parental  leave  said  they  would  offer  such  a  program  only 
if  required  to  do  so  by  state  or  federal  governments. 

Additional  surveys  on  the  extent  of  family  leave  policies  were 
conducted  by  The  National  Council  of  Jewish  Women,  Center  for 
the  Child,  conducted  in  1987  and  Catalyst,  a  national  non-profit  re- 
search organization,  in  1986.  The  findings  of  these  surveys  were 
consistent  with  later  studies. 

These  studies,  taken  together,  indicate  that  while  many  employ- 
ers are  providing  family  and  medical  leaves  to  their  employees,  a 
significant  percentage  of  employers  of  all  sizes  have  yet  to  adopt 
such  policies.  They  suggest  there  continues  to  be  a  significant  need 
for  a  minimum  standard  on  family  and  medical  leave. 

Effect  of  the  Pregnancy  Discrimination  Act  on  leave  policies 

Since  the  early  1960's,  as  women  have  sought  equal  treatment  in 
the  workplace,  leave  policies  have  been  the  subject  of  litigation 
based  upon  Constitutional  claims  and  actions  brought  under  Title 
VII  of  the  Civil  Rights  Act  of  1964.  The  amendment  of  Title  VII  in 
1978,  by  the  Pregnancy  Disability  Act  (PDA),  has  especially  had  a 
significant  impact  on  the  perception  of  women  as  wage  earners  and 
on  the  availability  and  nature  of  both  parental  and  medical  leave. 

Under  the  PDA,  an  employer  is  prohibited  from  discriminating 
on  the  basis  of  pregnancy,  childbirth  and  related  medical  condi- 
tions. The  PDA  further  provides  that  "women  affected  by  pregnan- 
cy, childbirth,  or  related  medical  conditions  shall  be  treated  the 
same  for  all  employment-related  purposes,  including  receipt  of  ben- 
efits under  fringe  benefit  programs,  as  other  persons  not  so  affect- 
ed but  similar  in  their  ability  or  inability  to  work."  42  U.S.C.  sec- 
tion 2000(e-k). 

This  language  requires  that  employers  adhere  to  two  basic  prin- 
ciples. First,  they  must  permit  physically  fit  pregnant  employees  to 
continue  to  work  just  as  any  other  physically  fit  employee  would  be 
permitted  to  work  (traditionally,  women  were  terminated  or  placed 
on  mandatory  unpaid  leave  early  in  pregnancy).  Second,  when  they 
become  physically  unable  to  work  because  of  a  complication  of 
pregnancy  or  due  to  childbirth  and  the  recovery  period  following 
childbirth,  they  are  entitled  to  any  sick  leave,  disability,  health  in- 
surance or  other  benefit  extended  to  other  employees  who,  because 
of  a  physical  condition,  are  unable  to  work. 

The  result  has  been  that  employers,  to  comply  with  the  law, 
permit  pregnant  women  to  work  unless  or  until  they  are  unable  to 
work  and  then  provide  whatever  compensation  or  leaves  they  pro- 
vide to  other  employees  temporarily  unable  to  work  for  medical 
reasons.  As  a  practical  matter,  this  means  that  many  pregnant  em- 
ployees work  until  they  give  birth  and  then  are  on  medical  leave 
(paid  if  the  employer  compensates  other  disabled  workers  or  if 
there  is  a  state  Temporary  Disability  Insurance  program)  for  the 
physical  recovery  period  following  childbirth  (typically  6-8  weeks). 
Some  employers  provide  an  additional  unpaid  leave  period  follow- 
ing disability  to  allow  a  parent  to  stay  home  with  a  new  baby.  "Pa- 
rental leave,"  if  given,  must,  under  Title  VII,  be  available  to  par- 
ents of  either  sex.  (Equal  Employment  Opportunity  Commission 
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[EEOC],  Policy  Guidance  on  Parental  Leave,  Compliance  Manual 
section  626  (supplement)  (Aug.  27,  1990). 

The  PDA  required  some  companies  to  reevaluate  their  personnel 
policies  in  a  manner  responsive  to  the  needs  of  a  changed  work- 
force. In  addition,  four  of  the  five  states  which  provide  temporary 
wage  replacement  under  a  state  Temporary  Disability  Insurance 
program  (California,  New  Jersey,  New  York  and  Rhode  Island)  ex- 
tended their  coverage  to  pregnancy  and  childbirth  related  work  dis- 
abilities. (The  fifth  state,  Hawaii,  included  such  coverage  from  the 
inception  of  its  state  insurance  program  in  1969).  These  long-stand- 
ing state  programs  have  proven  to  be  both  successful  and  cost-effec- 
tive wage  replacement  systems  for  workers  who  are  unable  to  per- 
form their  jobs  due  to  non-work  related  illnesses,  injuries  or  other 
medical  reasons. 

The  FMLA  will  help  low-wage  workers 

H.R.  2's  guarantee  of  job  security  during  family  or  medical  crises 
is  especially  crucial  to  low-wage  workers.  Indeed,  studies  show  that 
the  least  privileged,  most  vulnerable  workers  are  least  likely  to  be 
covered  by  job-protected  leave  policies. 

A  study  by  the  Institute  for  Women's  Policy  Research  found  that 
working  women  who  do  not  currently  benefit  from  employer-pro- 
vided leave  had  average  annual  earnings  $5000  lower  than  women 
with  job-guaranteed  leave.  The  lack  of  job-guaranteed  leave  leads 
to  even  further  losses  in  earnings:  working  women  without  leave 
lost  $9,279  or  86%  of  their  pre-birth  earnings  after  childbirth; 
women  with  leave  lost  51%  of  their  pre-birth  year  earnings. 

Research  by  the  Census  Bureau  echoes  these  findings,  concluding 
that  the  less  education  a  woman  has,  the  less  likely  that  she  will 
have  leave  when  she  gives  birth:  only  36%  of  working  women  with 
less  than  a  high  school  education  had  leave,  compared  to  79%  of 
women  with  at  least  four  years  of  college.  Additional  analysis  by 
Cornell  University  economist  Eileen  Trzcinski  found  that  unmar- 
ried mothers  and  part-time  workers  are  especially  likely  to  be  with- 
out job-protected  leave  of  any  kind. 

Low-income  workers  are  those  vulnerable  to  job  loss.  Employees 
who  are  temporarily  disabled  or  whose  family  members  need  care 
for  a  serious  health  condition  have  no  choice — they  must  be  absent 
from  work  for  a  period  of  time.  Without  job-secured  family  and 
medical  leave  and  its  promise  of  a  steady  paycheck,  low-wage  work- 
ers in  the  midst  of  family  or  medical  emergency  risk  debt,  welfare, 
and  even  homelessness.  While  the  need  for  family  leave  applies  to 
workers  across  the  economic  spectrum,  that  need  is  greatest  for  the 
low  wage  earner. 

Equal  protection  and  non-discrimination 

The  FMLA  addresses  the  basic  leave  needs  of  all  employees.  It 
protects  employees  from  possible  job  loss  as  a  result  of  a  serious 
health  condition,  including  childbirth  or  the  care  of  a  family 
member.  It  does  not  favor  the  needs  of  one  group  of  employees  over 
the  needs  of  other  employees.  This  is  an  important  principle  re- 
flected in  the  bill. 

A  law  providing  special  protection  to  women  or  any  defined 
group,  in  addition  to  being  inequitable,  runs  the  risk  of  causing  dis- 
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criminatory  treatment.  Employers  might  be  less  inclined  to  hire 
women  or  the  members  of  any  group  provided  special  treatment. 
For  example,  legislation  addressing  the  needs  of  pregnant  women 
only  might  encourage  discriminatory  hiring  practices  against 
women  of  child  bearing  age.  Legislation  addressing  the  needs  of  all 
workers  equally  does  not  have  this  effect.  By  addressing  the  serious 
leave  needs  of  all  employees,  the  FMLA  avoids  providing  employers 
the  temptation  to  discriminate. 

Recent  studies  provided  to  the  Committee  indicate  that  men  and 
women  are  absent  from  work  on  medical  leave  approximately 
equally.  Men  workers  experience  an  average  of  4.9  days  of  work 
loss  due  to  illness  or  injury  per  year,  while  women  workers  experi- 
ence 5.1  days  per  year.  The  evidence  also  suggests  that  the  inci- 
dence of  serious  medical  conditions  that  would  be  covered  by  medi- 
cal leave  under  the  bill  is  virtually  the  same  for  men  and  women. 
Employers  will  find  that  women  and  men  will  take  medical  leave 
with  equal  frequency. 

H.R.  2  provides  no  incentive  to  discriminate  against  women,  be- 
cause it  addresses  the  leave  needs  of  workers  who  are  young  and 
old,  male  and  female,  married  and  single.  The  legislation  is  based 
not  only  on  the  Commerce  Clause,  but  also  on  the  guarantees  of 
equal  protection  and  due  process  embodied  in  the  Fourteenth 
Amendment. 

Employers  benefit  from  providing  family  and  medical  leave 

Companies  have  proven  that  family  and  medical  leave  policies 
work.  Chief  executive  officers  and  workplace  studies  agree  that  em- 
ployers who  provide  family  and  medical  leave  encourage  loyal  and 
skilled  employees  to  remain  with  the  company — improving  employ- 
ee morale,  reducing  turnover,  and  saving  on  costs  for  recruitment, 
hiring,  and  training. 

For  example,  a  nationwide  survey  of  business  executives  commis- 
sioned by  the  U.S.  Small  Business  Administration  found  that  the 
costs  of  permanently  replacing  an  employee  are  on  average  signifi- 
cantly greater  than  those  of  granting  a  worker's  request  for  leave. 
The  study  found  that  the  costs  to  employers  of  terminations  due  to 
pregnancy,  childbirth,  illness,  or  disability  vary  from  $1131  to 
$3152  per  termination.  The  study  also  determined  that  the  average 
cost  to  employers  of  granting  workers'  requests  for  leave  varies 
from  97  cents  per  week  to  $97.78  per  week. 

The  study  concluded  that  "the  net  cost  to  employers  of  placing 
workers  on  leave  is  always  substantially  smaller  than  the  cost  of 
terminating  an  employee."  The  SBA's  Office  of  Advocacy  acknowl- 
edged that  "accommodating  an  employee's  leave  request  is  a  logi- 
cal, cost-effective  response." 

The  General  Accounting  Office's  1989  study  echoed  these  conclu- 
sions when  it  found  that  the  FMLA  would  save  employers  rehiring 
and  retraining  costs,  foster  higher  employee  morale,  and  increase 
productivity. 

The  experience  of  individual  employers  further  supports  these 
findings.  For  example,  Aetna  Life  &  Casualty  Co.'s  unpaid  family 
leave  policy  cut  annual  turnover  due  to  family  demands  nearly  in 
half.  After  instituting  its  family  leave  policy  in  1988,  Aetna  found 
that  only  12%  of  women  who  needed  family  leave  ended  up  leaving 
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the  company — compared  with  23%  the  year  before,  when  family 
leave  was  not  an  option. 

As  Aetna  spokesperson  A.  Steven  Perelman  stated:  "What  we 
have  said  all  along  is  there's  a  real  business  reason,  a  connection  to 
the  bottom  line,  for  doing  this.  It's  difficult  to  find  and  retain  em- 
ployees. Having  this  policy  will  help  you  recruit  employees  and 
also  retain  the  employees  you  have."  (Investor's  Daily,  "Aetna's 
Unpaid  Family  Leave  Policy  Slashes  Turnover,"  May  15,  1990). 

Business  leaders  agree  that  family  and  medical  leave  is  good 
business.  As  Arnold  Hiatt,  Chairman  of  the  Stride  Rite  Corpora- 
tion, attested: 

I  can  tell  you  first-hand  that  family  leave  policies  have 
benefited  our  business.  When  a  mother — or  a  father — is 
urgently  needed  at  home,  it  makes  sense  to  allow  them 
time  off  from  their  jobs.  We  have  seen  again  and  again 
that  when  the  family  emergency  is  over,  the  worker  re- 
turns with  a  renewed  sense  of  commitment.  It's  a  good  in- 
vestment that  is  paying  off  for  us  by  insuring  that  we  have 
an  experienced,  well-trained  work  force  with  high  morale. 

Furthermore,  uniform  standards  like  the  FMLA  help  all  busi- 
nesses maintain  a  minimum  floor  of  protection  for  their  employees 
without  jeopardizing  or  decreasing  their  competitiveness. 

The  hill  is  cost  effective 

The  Family  and  Medical  Leave  Act  suports  and  assists  families 
in  a  cost  effective  manner.  When  families  fail  it  is  often  the  public 
sector  that  picks  up  the  tab.  Weakened  families  have  been  linked 
to  increase  in  the  crime  rate,  illiteracy,  teenage  pregnancy,  home- 
lessness  and  other  difficult  social  problems.  In  short,  many  of  the 
major  social  concerns  we  face  today  have  been  related  to  family 
problems.  The  government  has  in  place  extensive  and  often  costly 
social  welfare  programs  to  deal  with  these  social  concerns.  The 
FMLA  is  based  on  the  belief  that  it  is  sound  and  cost  effective 
policy  to  address  a  significant  cause  of  these  problems  rather  than 
to  address  solely  their  effects.  The  bill  responds  to  problems  on 
which  we  have  spent  heavily  by  proposing  a  labor  standard  that 
will  cost  relatively  little. 

A  study  called  "Unnecessary  Losses"  was  conducted  by  the  Insti- 
tute for  Women's  Policy  Research  (IWRP).  It  estimated  the  econom- 
ic costs  of  the  failure  to  provide  family  and  medical  leave  to  work- 
ing women  and  men,  and  to  taxpayers-in  terms  of  earnings  losses 
and  public  income  assistance.  Released  in  1989  and  updated  in 
1990,  the  study  was  based  on  data  from  the  Panel  Study  on  Income 
Dynamics,  a  nationally  representative  panel  of  nearly  7000  families 
surveyed  annually.  It  found  that  workers  without  leave  suffer 
added  unemployment  and  earnings  losses  after  childbirth  or  illness 
because  they  cannot  return  to  their  former  jobs.  When  they  do 
return  to  work,  these  workers  often  return  at  lower  hourly  wage 
rates  than  they  would  have  had  at  their  former  jobs.  The  study  es- 
timated that  for  working  women  who  give  birth  or  adopt  children, 
earnings  losses  due  to  the  lack  of  parentalleave  amount  to  $607 
million  annually.  Losses  due  to  the  lack  of  job-protected  leave  for 
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workers  who  experience  above  average  illness  amount  to  $12.2  bil- 
lion annually  for  all  workers. 

The  IWPR  report  further  found  that  taxpayers  pick  up  some  of 
the  cost  when  employers  fail  to  provide  job-protected  leave  to  work- 
ers. Workers  without  leave  receive  more  assistance  from  public 
programs  such  as  welfare,  supplemental  security  income,  and  un- 
employment insurance  benefits.  "Unnecessary  Losses"  estimates 
that  these  costs  to  taxpayers  amount  to  $108  million  annually  for 
the  lack  of  parental  leave  for  women  and  $4.3  billion  annually  for 
the  lack  of  medical  leave. 

While  the  cost  to  employee,  employer  and  family  of  not  providing 
leave  is  clearly  significant,  the  expense  to  employers  of  providing 
leave  is  by  any  measure  minimal.  The  General  Accounting  Office 
(GAO)  conducted  a  study  in  1988  that  estimated  the  cost  to  employ- 
ers of  providing  the  leave  required  by  H.R.  770,  the  Family  and 
Medical  Leave  Act. 

Using  1987  census  data  to  determine  the  number  of  workers  po- 
tentially protected  by  the  bill,  the  GAO  conducted  a  survey  of  80 
firms  in  2  metropolitan  labor  markets — Detroit,  Michigan  and 
Charleston,  South  Carolina — to  obtain  data  on  the  practices  and  ex- 
periences of  actual  employers.  The  GAO  found  that  fewer  than  one- 
third  of  the  workers  taking  extended  family  or  medical  leave  are 
replaced  and  for  those  who  are  replaced,  the  associated  cost  was 
generally  less  than  the  wages  and  benefits  that  were  paid  to  the 
absent  workers  before  they  took  leave.  In  other  words,  it  was 
cheaper  to  grant  leave  to  an  individual  and  hire  a  temporary  re- 
placement employee  than  deny  leave  and  keep  the  individual  need- 
ing leave  on  the  payroll.  Absences  were  typically  handled  by  reallo- 
cating work  among  the  remaining  work  force.  While  some  incon- 
venience resulted,  the  GAO  found  that  firms  also  experienced  sig- 
nificant savings  in  wages  not  paid  to  the  absent  workers.  The  GAO 
estimated  the  annual  cost  of  providing  leave  under  the  bill  to  be 
$188  million. 

In  April  1989  the  GAO  estimated  that  including  spousal  care 
would  increase  costs  by  $142  million  annually  to  $330  million.  The 
costs  of  H.R.  2  are  likely  to  be  even  lower  than  those  of  H.R.  770 
because  H.R.  2  offers  only  12  weeks  of  unpaid  leave  per  year  for 
any  combination  of  family  or  medical  leave. 

The  GAO  also  acknowledged  that  its  estimates  likely  overstated 
the  cost  of  leave  legislation  because  the  figures  were  not  reduced  to 
reflect  existing  family  leave  policies.  Nor  did  the  GAO  take  into  ac- 
count the  key  employee  exemption  for  the  top  10%  of  salaried  em- 
ployees. Further,  although  the  GAO  acknowledged  the  benefit  of 
such  legislation  to  employers  in  retaining  a  loyal  and  experienced 
work  force,  this  was  not  factored  into  the  cost  estimate.  The  GAO 
found  that  providing  leave  increases  the  likelihood  that  employees 
will  remain  with  an  employer  and  that  the  retention  of  a  loyal 
work  force  can  result  in  productivity  gains  as  well  as  savings  on 
costs  for  recruiting,  hiring,  and  training  replacement  workers. 

While  the  costs  of  providing  unpaid  leave  are  low,  the  GAO 
found  that  the  number  of  workers  protected  by  such  leaves  is  sub- 
stantial. They  calculated  that  approximately  2,351,000  workers  are 
likely  to  benefit  from  unpaid  leave  legislation  (840,000  workers  are 
likely  to  benefit  from  leave  for  birth  or  adoption,  225,000  to  care 
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for  a  seriously  ill  child  or  parent,  676,000  to  care  for  a  seriously  ill 
spouse,  and  610,000  for  medical  leave). 

Another  recent  study  examined  the  costs  of  providing  leave.  The 
1990  nationwide  survey  of  business  executives  commissioned  by  the 
U.S.  Small  Business  Administration  studied  the  impact  on  busi- 
nesses of  providing  family  and  medical  leave.  The  research,  ''Leave 
Policies  in  Small  Business:  Findings  from  the  U.S.  Small  Business 
Administration  Employee  Leave  Survey,"  found  that  the  costs  of 
permanently  replacing  an  employee  are  significantly  greater  than 
those  of  granting  a  worker's  request  for  family  or  medical  leave. 

The  study  found  that  the  costs  of  permanently  replacing  an  em- 
ployee— recruiting  and  retraining  replacements,  lost  output  and 
productivity  during  the  transition  period,  and  severance  pack- 
ages— vary  from  $1131  to  $3152  per  termination.  At  the  same  time, 
the  study  found  that  the  net  cost  to  employers  of  workers'  unpaid 
leave-taking — wages,  fringe  benefits,  and  overtime  paid  to  tempo- 
rary replacements,  as  well  as  lost  output,  lost  sales,  and  training 
costs — varies  from  97  cents  per  week  to  $97.78  per  week.  The  study 
concluded  that  "[t]he  net  costs  to  employers  of  placing  workers  on 
leave  are  always  substantially  smaller  than  the  cost  of  terminating 
an  employee." 

The  SBA  study  also  found  that  employers  have  generally  devel- 
oped efficient  strategies  for  managing  workers'  leaves  that  mini- 
mize the  costs  of  providing  such  leave.  These  strategies  include  re- 
routing work  to  others  in  the  department,  sending  work  home  to 
the  employee  on  leave,  hiring  temporary  replacements,  and  leaving 
non-essential  work  until  the  employee's  return  from  leave.  The 
study  thus  concluded  that  family  and  medical  leave  legislation  will 
only  require  firms  "to  continue  practices  with  which  they  are  al- 
ready familiar  in  covering  for  employees  while  they  are  away  from 
their  jobs." 

These  findings  are  supported  by  the  results  of  a  survey  of  em- 
ployers in  four  states  that  have  enacted  some  form  of  family  and 
medical  leave  legislation.  The  1991  report,  conducted  by  the  Fami- 
lies and  Work  Institute,  reported  on  a  survey  in  which  employers 
were  asked  to  assess  the  impact  of  family  leave  statutes  in  Minne- 
sota, Oregon,  Rhode  Island,  and  Wisconsin.  Sizable  majorities  of 
the  employers  reported  that  the  state  laws  were  neither  costly  nor 
burdensome  to  implement.  For  example,  88-95%  of  the  employers 
reported  that  the  state  leave  laws  were  not  difficult  to  implement; 
88  to  94%  reported  that  the  leave  laws  had  not  forced  them  to  pro- 
vide fewer  health  benefits;  and  66-73%  reported  that  the  laws  had 
not  resulted  in  an  increase  in  health  benefit  costs.  Similarly,  56- 
84%  reported  no  change  in  unemployment  insurance  costs;  74-77% 
reported  no  change  in  training  costs;  and  56-66%  reported  no 
change  in  administrative  costs. 

The  experience  of  individual  employers  further  supports  these 
findings.  For  example,  the  Aetna  Insurance  Company  found  that 
after  instituting  a  six-month  family  leave  policy  in  1988,  its  turnov- 
er rate  due  to  family  reasons  was  slashed  nearly  in  half. 

The  minimal  short  term  cost  to  employers  for  providing  leave 
will  be  more  than  offset  in  long  term  benefits  to  employees,  em- 
ployers and  families.  It  is  a  sound  investment. 
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The  bill  will  not  result  in  a  trade-off  of  benefits 

Because  the  cost  to  employers  of  the  FMLA  is  low,  its  implemen- 
tation will  not  result  in  a  reduction  or  trade  off  of  other  benefits. 
Benefits  today  average  about  30  percent  of  total  compensation.  For 
example,  an  employee  earning  $20,000  a  year  in  salary  typically  re- 
ceives benefits  valued  at  more  than  $8,000.  GAO  estimates  that  the 
average  annual  cost  to  employer  of  providing  coverage  of  the  bill  is 
well  under  $10.00  per  covered  employee.  This  is  about  one  tenth  of 
one  percent  of  the  average  benefit  costs  attributable  to  a  low  wage 
earning  employee.  It  is  substantially  less  than  one-tenth  of  1  per- 
cent of  the  average  benefit  costs  of  an  average  wage  earner.  Re- 
quiring the  availability  of  a  benefit  with  such  a  low  relative  and 
absolute  cost  does  not  create  an  incentive  to  reduce  other  benefits. 

Experience  has  borne  out  the  fact  that  requiring  family  and  med- 
ical leave  does  not  lead  to  reduction  of  other  benefits.  In  states 
with  family  and  medical  leave  laws  there  is  no  evidence  of  benefit 
trade-offs.  The  Families  and  Work  Institute  study  discussed  above 
found  that  in  the  states  they  studied  there  was  no  evidence  that 
enactment  of  family  leave  laws  caused  a  trade-off  with  other  bene- 
fits. Likewise,  there  is  no  evidence  that  employers  who  have  imple- 
mented such  policies  reduce  other  benefits.  Those  who  claim  there 
would  be  benefit  trade-offs  have  failed  to  produce  a  single  instance 
where  such  a  trade-off  has  occurred. 

GAO's  1989  cost  estimate  of  the  Family  and  Medical  Leave  Act 
states: 

Family  and  medical  leave  benefits  are  likely  to  have 
little,  if  any,  measurable  impact  on  either  the  labor-man- 
agement bargaining  process  or  the  final  outcome  of  such 
negotiations.  While  removing  any  component  of  employee 
compensation  from  negotiations,  by  definition  limits  the 
range  of  bargaining  and  could  be  expected  to  have  some 
effect,  the  impact  of  legislating  a  relatively  low  cost  bene- 
fit, such  as  uncompensated  family  and  medical  leave,  is 
likely  to  be  unobservable.  According  to  private  and  public 
employers  and  employee  organizations  that  have  negotiat- 
ed for  family  and  medical  leave  benefits,  the  cost  associat- 
ed with  family  and  medical  leave  were  not  large  enough  to 
result  in  trade-offs  with  other  components  of  the  negotiat- 
ed compensation  package. 

There  is  simply  no  evidence  to  support  the  contention  that  enact- 
ment of  the  bill  will  result  in  benefit  trade-offs.  Rather  the  avail- 
able evidence  suggests  that  such  trade-offs  would  not  occur. 

Family  leave  laws  in  other  countries 

The  United  States  is  one  of  the  few  remaining  countries  in  the 
world  that  has  not  enacted  a  law  setting  a  standard  for  family 
leave.  With  the  exception  of  the  United  States,  virtually  every  in- 
dustrialized country,  as  well  as  many  Third  World  countries,  have 
national  policies  that  require  employers  to  provide  some  from  of 
maternity  or  parental  leave. 

The  United  States'  major  competitors  provide  some  form  of  paid 
leave.  Japan  provides  12  weeks  partially  paid  pregnancy  disability 
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leave.  In  Canada,  women  can  take  maternity  leave  for  up  to  41 
weeks  and  receive  60%  of  salary  for  the  first  15  weeks.  One  hun- 
dred and  thirty  five  countries  provide,  at  a  minimum,  maternity 
benefits,  127  with  some  wage  replacement.  These  policies  are  well 
established,  with  France,  Great  Britain  and  Italy  having  had  laws 
requiring  maternity  benefits  prior  to  World  War  I,  which  are  now 
part  of  more  general  paid  sick  leave  laws  providing  benefits  for  all 
workers  unable  to  work  for  medical  reasons.  Among  the  major  in- 
dustrialized countries,  the  average  minimum  paid  leave  is  twelve 
to  fourteen  weeks  with  many  also  providing  the  right  to  unpaid, 
job-protected  leaves  for  at  least  one  year.  Leave  is  provided  either 
through  a  national  paid  sick  leave  system  or  as  part  of  a  national 
family  policy  designed  to  enhance  and  support  families.  In  Septem- 
ber 1990,  the  European  Community  Commission  proposed  that  all 
member  countries  provide  a  standard  minimum  of  14  weeks  paid 
maternity  leave  at  80-100  percent  of  salary. 

Sweden  guarantees  18  months  of  family  leave  at  approximately 
90%  of  gross  pay.  Either  parent  can  use  the  leave,  but  not  at  the 
same  time.  Swedes  are  encouraged  to  use  part  of  the  leave  when  a 
child  is  born  and  to  save  the  rest  to  help  the  child  make  the  transi- 
tion into  school  at  age  seven.  A  parent  of  a  child  under  the  age  of 
eight  is  entitled  to  as  many  as  90  sick  days  a  year  to  care  for  a 
child's  illness.  Contrary  to  the  suggestion  that  employees  would 
abuse  such  a  liberal  leave  policy,  the  average  usage  rate  of  this 
leave  is  7  days  a  year. 

There  are  also  several  countries  that  provide  leave  for  elder  care. 
In  Norway,  employees  can  get  paid  leave  equal  to  their  income  cov- 
ered by  pensions  for  up  to  one  month  a  year  to  care  for  close  rela- 
tives who  are  terminally  ill.  In  Austria,  paid  leave  of  up  to  one 
"week  a  year  is  available  to  care  for  a  sick  relative.  The  United 
Kingdom,  France  and  Luxembourg  all  require  time  off  for  care  of 
an  aged  parent. 

Many  of  the  industrialized  countries  that  do  not  have  specific 
leave  policies  to  cover  elder  care  have  elaborate  and  generous  long- 
term  health  care  systems  which  accommodate  the  need  for  elder 
care.  Many  countries  also  accommodate  the  need  for  elder  care  by 
requiring  that  all  employees  have  a  minimum  amount  of  paid 
annual  leave.  Workers  in  these  countries  have  the  flexibility  to  use 
annual  leave  more  extensively  to  care  for  family  members  than 
American  workers.  The  typical  U.S.  practice  is  to  grant  2  weeks  (10 
days)  annual  leave  for  a  new  employee.  In  contrast,  all  Western 
European  countries  (except  the  U.K.)  stipulate  a  legal  minimum 
annual  vacation  period,  usually  three  to  five  weeks,  starting  with 
the  first  year  of  employment.  This  minimum  is  often  extended 
through  collective  bargaining  agreements,  to  four  to  six  weeks  va- 
cation (plus  paid  public  holidays)  which  is  the  norm  in  Europe.  For 
example  in  Austria,  the  statutory  minimum  for  annual  leave  is  30 
days;  in  Germany  18  days;  in  the  Netherlands  20  days,  and  in 
Norway,  21  days.  Although  the  United  Kingdom  does  not  require  a 
minimum  annual  leave  by  statute,  the  general  practice  is  to  offer  4 
weeks. 

The  far  more  generous  leave  statutes  and  policies  in  these  coun- 
tries stand  in  marked  contrast  to  lack  of  a  minimum  policy  for 
family  leave  in  the  United  States. 


H.  Rept.  102-135  0-91-3 


34 


Family  leave  laws  in  the  States 

Since  the  introduction  of  federal  family  leave  legislation,  numer- 
ous states  have  begun  to  consider  similar  family  leave  initiatives. 
These  state  initiatives  were  bolstered  by  the  Supreme  Court  deci- 
sion in  California  Federal  Savings  and  Loan  Association  v.  Guerra, 
479  U.S.  272,  107  S.  Ct.  683  (1987),  which  upheld  the  right  of  states 
to  enact  pregnancy  disability  leave  laws. 

Approxiniately  25  states  have  adopted  some  form  of  family  or 
medical  leave.  The  District  of  Columbia's  law  provides  16  weeks 
every  2  years  for  family  leave,  and  a  separate  16  weeks  every  2 
years  for  medical  leave.  Rhode  Island's  law  provides  13  weeks  of 
unpaid  family  and  medical  leave  for  birth,  adoption  or  the  serious 
illness  of  a  family  member  and  the  worker's  serious  health  condi- 
tion. The  Rhode  Island  law  covers  workers  employed  by  firms  of  50 
or  more.  The  Wisconsin  law  requires  employers  of  50  or  more 
workers  and  the  State  government  to  grant  up  to  6  weeks  of 
unpaid  leave  for  the  birth  or  adoption  of  a  child,  2  weeks  to  care 
for  a  child,  spouse  or  parent  with  a  serious  health  condition,  and  2 
weeks  of  personal  medical  leave  within  a  12  month  period.  Oregon 
has  enacted  a  law  which  provides  for  12  weeks  of  unpaid  parental 
leave  per  child  for  childbirth  or  adoption  for  all  workers  employed 
by  companies  with  25  or  more  employees.  The  law  in  Maine  re- 
quires private  employers  and  local  governments  having  25  or  more 
employees  and  the  State  government  to  grant  up  to  8  weeks  (over  a 
two  year  period)  of  unpaid  leave  for  birth,  adoption,  care  of  a 
family  member  with  a  serious  illness  or  the  employee's  own  serious 
illness.  North  Dakota's  law  covers  state  employees  and  provides  16 
weeks  of  family  leave  per  year  for  birth,  adoption,  illness  of  a 
spouse,  child,  or  parent.  Pennsylvania's  law  covers  state  employees 
and  provides  6  months  (24  weeks)  of  parental  leave  for  the  birth  or 
adoption  of  a  child.  Puerto  Rico  guarantees  8  weeks  paid  pregnancy 
leave  at  half  salary,  which  can  be  extended  an  additional  12  weeli 
in  the  event  of  complications.  Puerto  Rico's  law  applies  to  all  em- 
ployers, and  all  employees  are  eligible  for  coverage.  Minnesota  has 
a  six  week  parental  leave  law  for  birth  or  adoption  covering  work- 
ers at  firms  with  21  or  more  employees.  These  states  join  many 
others  that  have  enacted  laws  or  regulations  protecting  the  right  to 
pregnancy  disability  leave  including  Louisiana,  Tennessee,  Hawaii, 
Montana,  Oregon,  Connecticut,  Kansas,  New  Hampshire,  Massa- 
chusetts, Washington,  California  and  Iowa.  As  of  Spring  1991 
family  leave  legislation  was  under  consideration  in  more  than 
twenty  additional  states. 

The  Family  and  Medical  Leave  Act  sets  a  minimum  labor  standard 

The  Family  and  Medical  Leave  Act  addresses  the  new  predica- 
ment facing  families  by  turning  to  traditional  labor  law.  To  accom- 
modate an  overriding  societal  interest  in  assisting  families,  it  estab- 
lishes a  minimum  labor  standard  for  leave.  The  bill  is  based  on  the 
same  principle  as  the  child  labor  laws,  the  minimum  wage.  Social 
Security,  the  safety  and  health  laws,  the  pension  and  welfare  bene- 
fit laws,  and  other  labor  laws  that  establish  minimum  standards 
for  employment. 
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Each  of  these  standards  arose  in  response  to  specific  problems 
with  broad  implications.  The  minimum  wage  was  enacted  because 
of  the  societal  interest  in  preventing  the  payment  of  exploitative 
wages.  Employers  were  working  children  for  long  hours,  under 
unsafe  conditions,  when  the  child  labor  laws  were  enacted.  The 
Social  Security  Act  was  based  on  the  belief  that  workers  should  be 
assured  of  minimal  pension  benefits  at  retirement.  The  Occupation- 
al Safety  and  Health  Act  was  intended  to  assure  that  workers 
would  not  be  subject  to  unsafe  or  unhealthy  conditions  at  work. 

To  address  concerns  about  the  employment  rights  of  returning 
veterans.  Congress  enacted  a  labor  standard  that  is  directly  analo- 
gous to  H.R.  2.  The  Veterans'  Reemployment  Rights  Act,  enacted 
in  1940,  provides  up  to  four  years  of  job  security  to  workers  called 
to  military  duty  (including  Reservists  and  National  Guard  person- 
nel called  to  active  or  inactive  duty  for  training  or  drills).  Return- 
ing workers  are  entitled  to  reinstatement  to  their  previous  job  with 
full  retention  of  seniority,  status,  pay,  and  any  other  benefits. 

There  is  a  common  set  of  principles  underlying  each  of  these 
labor  standards.  In  each  instance,  a  federal  labor  standard  directly 
addresses  a  serious  societal  problem,  such  as  the  exploitation  of 
child  labor,  or  the  exposure  of  workers  to  toxic  substances.  Volun- 
tary corrective  actions  on  the  part  of  employers  were  inadequate, 
with  experience  failing  to  substantiate  the  claim  that,  left  alone, 
all  employers  would  act  responsibly.  Finally,  each  law  was  enacted 
with  the  needs  of  employers  in  mind.  Care  was  taken  to  establish  a 
standard  that  employers  could  meet. 

It  is  a  minority  of  employers  who  act  irresponsibly.  Most  employ- 
ers pay  a  living  wage,  take  steps  to  protect  the  health  and  safety  of 
their  work  force,  and  offer  their  employees  decent  benefits.  A  cen- 
tral reason  that  labor  standards  are  necessary  is  to  relieve  the  com- 
petitive pressure  placed  on  responsible  employers  by  employers 
who  act  irresponsibly.  Federal  labor  standards  take  broad  societal 
concerns  out  of  the  competitive  process  so  that  conscientious  em- 
ployers are  not  forced  to  compete  with  unscrupulous  employers. 

The  Family  and  Medical  Leave  Act  was  drafted  with  these  prin- 
ciples in  mind  and  fits  squarely  within  the  tradition  of  the  labor 
standards  laws  that  have  preceded  it.  In  the  past.  Congress  has  re- 
sponded to  changing  economic  realities  by  enacting  labor  standards 
that  are  now  widely  accepted.  In  drawing  on  this  tradition,  the 
FMLA  proposes  a  labor  standard  to  address  a  significant  new  reali- 
ty in  today's  workplace. 

EXPLANATION  OF  THE  BILL 

Introduction 

Since  family  and  medical  leave  legislation  was  first  introduced 
several  years  ago  it  has  been  substantially  modified.  The  bill  has 
evolved  in  each  Congress  through  a  series  of  compromises  designed 
to  address  concerns  that  have  been  expressed  and  to  broaden  sup- 
port for  the  bill. 

As  the  legislation  has  evolved,  the  sponsors  have  sought  to 
achieve  the  purposes  set  forth  in  section  2(b):  (1)  to  balance  the  de- 
mands of  the  work  place  with  the  needs  of  the  family  and  in  so 
doing,  promote  the  stability  and  economic  security  of  the  family;  (2) 
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to  entitle  employees  to  take  reasonable  family  leave  at  certain  crit- 
ical periods  in  the  life  of  a  family,  and  (3)  to  accommodate  the  le- 
gitimate interests  of  employers. 

Family  and  medical  leave 

The  bill  makes  available  to  employees  up  to  12  weeks  of  unpaid 
leave  a  year  under  particular  circumstances  that  are  critical  to  the 
life  of  a  family.  An  employee  may  take  leave  (1)  upon  the  birth  of  a 
child,  (2)  upon  the  placement  for  adoption  or  foster  care  of  a  child 
with  the  employee,  (3)  when  an  employee  needs  to  care  for  a  child, 
spouse  or  parent  with  a  "serious  health  condition",  or  (4)  when  an 
employee  is  "unable  to  perform  the  functions"  of  his  or  her  posi- 
tion because  of  a  serious  health  condition  or  the  need  to  treat  that 
condition.  Consistent  with  statutory  and  Constitutional  require- 
ments, family  and  medical  leave  is  available  to  employees  of  either 
sex. 

Witnesses  who  have  testified  before  the  Subcommittee  have 
stated  that  the  period  immediately  following  childbirth  is  a  critical 
time  in  the  life  of  a  family.  Dr.  Brazelton  recommended  a  mini- 
mum of  four  and  one  half  months,  explaining  that  these  early 
months  involve  crucial  stages  of  development  that  are  "predictable 
and  are  necessary  for  both  the  baby  and  for  the  parent  before 
[there  is]  a  secure  attachment."  This  early  period  of  adjustment 
provides  a  crucial  opportunity  for  cementing  a  family.  Such  consid- 
erations apply  equally  to  adoption  and  foster  care  placements, 
where  attachment,  particularly  if  the  child  has  been  shifted  among 
previous  caretakers,  is  more  difficult  to  achieve. 

Leave  to  care  for  a  seriously  ill  family  member  is  also  essential 
to  the  health  of  families.  A  child,  spouse,  or  parent  who  must  un- 
dergo major  surgery  may  require  care  while  preparing  for,  under- 
going or  recovering  from  the  surgery.  A  family  member  with  a  ter- 
minal illness  desperately  needs  not  only  physical  care  but  also  the 
emotional  support  that  only  loved  ones  can  provide.  Moreover,  em- 
ployees caring  for  the  terminally  ill  child,  spouse  or  parent  have 
their  own  compelling  emotional  need  to  provide  care,  comfort  and 
support  in  this  most  trying  of  circumstances. 

Job  protected  leave  is  also  critical  to  an  employee  suffering  from 
a  serious  health  condition,  including  pregnancy  and  childbirth.  The 
loss  of  a  job  at  the  onset  of  a  serious  health  condition  substantially 
increases  the  physical,  emotional  and  financial  strains  on  the 
worker  and  the  family.  In  addition,  a  worker  who  has  lost  a  job  due 
to  a  serious  health  condition  often  faces  future  discrimination  in 
finding  a  job. 

The  medical  leave  requirements  not  only  provide  humane  protec- 
tion to  the  family  at  times  of  great  need,  but  also  help  reduce  soci- 
etal costs  borne  by  government  and  private  charity.  Individuals  or 
families  with  a  member  who  is  jobless  because  of  a  serious  health 
condition  are  likely  candidates  for  public  assistance  or  other  relief. 
Holding  a  jof?  open  for  a  reasonable  period  of  time  significantly  im- 
proves the  chances  for  recovery.  Not  only  does  recovery  restore  the 
family,  but  is  also  results  in  significant  cost  savings  in  social  serv- 
ices. 
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Exemption  of  small  business 

H.R.  2  covers  only  employers  with  fifty  or  more  employees.  The 
exemption  of  employers  with  less  than  fifty  employees  means  that 
95%  of  all  employers  are  excluded  from  the  coverage  of  the  bill 
and  about  50%  of  all  employees  are  covered.  While  concerned 
about  the  low  coverage  figures,  the  Committee,  in  recognition  of 
the  particular  problems  faced  by  small  employers,  approved  this 
provision  which  exempts  the  small  employer  while  providing  cover- 
age for  workers  employed  by  medium  and  large  sized  companies. 

The  Committee  hopes  the  bill  will  establish  a  norm  that  all  em- 
ployers will  try  to  match  to  attract  and  retain  good  employees. 

Other  employer  accommodations 

In  response  to  concerns  raised  by  employers,  many  changes  have 
been  made  in  the  bill  since  its  original  introduction.  An  employee 
is  eligible  for  leave  only  after  having  worked  for  at  least  1,000 
hours  and  having  been  on  the  job  for  12  months.  Thus,  the  bill  does 
not  cover  part  time  or  seasonal  employees  working  less  than  1,000 
hours  a  year.  This  is  the  same  part  time  employee  exclusion  con- 
tained in  the  Employee  Retirement  Income  Security  Act  of  1974 
(ERISA),  which  regulates  the  coverage  and  participation  of  workers 
in  employer-sponsored  pension  plans. 

An  employer  is  also  able  to  deny  job  restoration  to  ''key  employ- 
ees" if  the  employer  can  demonstrate  a  compelling  reason  to  do  so. 
A  ''key  employee"  is  defined  as  an  employee  who  receives  a  salary 
in  the  top  ten  percent  of  the  employer's  workforce.  The  test  is 
whether  granting  a  "key  employee"  leave  would  cause  grievous 
economic  harm.  The  provision  was  added  in  response  to  concerns 
that  sometimes  a  particular  employee  is  of  such  vital  importance 
that  his  or  her  absence  would  have  a  demonstrable  and  serious  ad- 
verse economic  impact  on  a  business. 

The  amount  of  time  available  for  leave  also  reflects  a  compro- 
mise. The  leave  period  was  reduced  to  12  weeks  in  response  to  con- 
cerns raised  by  employers  who  maintained  that  it  was  significantly 
easier  to  adjust  work  schedules  or  find  temporary  replacements 
over  the  shorter  time  period.  While  not  ideal  from  the  employees' 
perspective,  a  twelve  week  minimum  represents  a  middle  ground 
between  the  family  needs  of  workers  and  an  employer's  business 
needs.  Employers  are,  of  course,  free  to  and  are  encouraged  to  pro- 
vide longer  leaves. 

For  purposes  of  determining  the  size  of  an  employer,  there  is  a 
geographic  limitation  of  a  75-mile  radius  that  applies  to  the  aggre- 
gation of  employees  at  different  facilities.  This  provision  recognizes 
the  difficulties  an  employer  may  have  in  reassigning  workers  to 
geographically  separate  facilities. 

In  addition,  if  two  spouses  work  for  the  same  employer  they 
must  share  the  leave  to  care  for  a  newborn  or  newly  adopted  child 
or  to  care  for  a  seriously  ill  parent. 

The  damages  an  employer  faces  when  there  has  been  a  violation 
of  the  act  may  be  reduced  if  the  employer  acted  in  good  faith. 

The  bill  requires  that  an  employee  notify  an  employer  of  his  or 
her  intent  to  take  a  leave  when  the  necessity  for  either  family  or 
medical  leave  is  foreseeable.  In  addition,  when  the  necessity  for 
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leave  is  foreseeable,  based  on  planned  medical  treatment  or  super- 
vision, the  employee  is  required  to  make  a  reasonable  effort  to 
schedule  the  treatment  or  supervision  so  as  not  to  disrupt  unduly 
the  operations  of  the  employer. 

The  bill  includes  extensive  medical  certification  provisions.  In  ad- 
dition to  the  requirement  that  an  employee  provide  certification  of 
a  serious  health  condition,  the  bill  also  entitles  an  employer,  at  its 
own  expense,  to  require  than  an  employee  obtain  the  opinion  of  a 
second  health  care  provider  regarding  the  serious  health  condition. 
In  any  case  in  which  the  first  and  second  opinions  differ,  an  em- 
ployer may  require,  at  its  own  expense,  an  employee  to  obtain  the 
opinion  of  a  third  health  care  provider  who  is  jointly  approved  by 
the  employer  and  employee.  The  opinion  of  the  third  health  care 
provider  is  binding.  An  employer  may  also  require  that  the  eligible 
employee  obtain  subsequent  recertifications  on  a  reasonable  basis. 

It  is  the  Committee's  belief  that  the  bill  properly  accommodates 
the  legitimate  concerns  of  the  business  community  while  providing 
America's  employees  basic  leave  and  job  security  rights  when 
facing  a  period  of  great  concern  to  their  family.  The  bill  sets  a 
standard  for  family  and  medical  leave  that  carefully  balances  the 
needs  of  work  and  family.  Such  a  standard  serves  the  interest  of 
employees,  employers  and  families. 

Special  provisions  for  public  elementary  and  secondary  schools 

While  the  bill  from  the  start  has  enjoyed  the  support  of  a  broad 
range  of  teachers'  associations  and  parents'  groups,  the  National 
School  Boards  Association  had  expressed  serious  operational  con- 
cerns about  how  the  bill  would  apply  in  the  context  of  an  elemen- 
tary or  secondary  school.  As  a  result  of  careful  consideration  and 
discussion,  section  110  was  add  to  the  bill  in  the  101st  Congress. 

As  has  been  clearly  stated  by  the  authors  of  this  section,  it  is 
based  on  the  unique  educational  mission  of  our  public  elementary 
and  secondary  schools.  Congressman  Clay  stated  that  the  amend- 
ment is  "premised  on  the  belief  that  schools  are  a  special  institu- 
tion that  require  special  attention.  The  amendments  recognize  the 
need  to  balance  the  educational  needs  of  our  children  with  the 
family  leave  needs  of  teachers."  Mrs.  Roukema  stated,  "In  both 
cases  our  children  are  getting  the  special  attention  they  deserve". 

Section  110  provides  that  in  certain  circumstances  teachers  re- 
turning from  leave  under  the  Act  within  the  last  three  weeks  of  a 
school  term  could  be  required  to  extend  their  leave  until  the  end  of 
the  semester.  This  affords  teachers  the  needed  leave  without  inter- 
rupting the  educational  process  at  a  key  point  in  the  year.  When  a 
teacher  needs  to  be  repeatedly  away  from  work  because  of  recur- 
rent medical  treatments  for  a  serious  medical  condition,  the  school 
may  require  that  the  teacher  choose  between  taking  off  a  block  of 
time  or  being  temporarily  transferred  to  a  position  that  better  ac- 
commodates the  repeated  leave.  Section  110(b)  clarifies  that  a  local 
education  agency  does  not  violate  the  Education  of  the  Handi- 
capped Act,  Section  504  of  the  Rehabilitation  Act,  or  title  VII  of 
the  Civil  Rights  Act  solely  as  a  result  of  granting  leave  under  the 
FMLA. 

The  Committee  believes  that  section  110  strikes  a  fair  balance 
between  the  unique  needs  of  our  children  and  the  important  family 
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needs  of  their  teachers.  With  the  addition  of  this  amendment,  vir- 
tually all  the  associations  and  organizations  that  represent  the  in- 
terests of  our  public  schools  are  comfortable  with  this  legislation. 

COMMITTEE  VIEWS 

Leave  provided  under  the  hill 

The  bill  provides  up  to  twelve  weeks  of  leave  a  year  incident  to 
the  birth  or  placement  for  adoption  or  foster  care  of  a  child.  Leave 
may  also  be  taken  in  order  to  care  for  a  child,  a  dependent  son  or 
daughter  over  the  age  of  eighteen,  a  spouse  or  a  parent  who  has  a 
serious  health  condition.  Finally,  leave  is  available  for  an  employee 
who,  because  of  a  serious  health  condition,  is  unable  to  perform  the 
functions  of  such  employee's  position. 

The  phrase  ''in  order  to  care  for",  in  section  102(a)(1)(C),  is  in- 
tended to  be  read  broadly  to  include  both  physical  and  psychologi- 
cal care.  Parents  provide  far  greater  psychological  comfort  and  re- 
assurance to  a  seriously  ill  child  than  others  not  so  closely  tied  to 
the  child.  In  some  cases  there  is  no  one  else  other  than  the  child's 
parents  who  could  care  for  the  child.  The  same  is  often  true  for 
adults  caring  for  a  seriously  ill  parent  or  spouse.  Employees  are 
thus  assured  the  right  to  a  period  of  leave  to  attend  to  their  child's, 
spouse's  or  parent's  basic  needs,  both  during  periods  of  inpatient 
care  and  during  periods  of  home  care,  when  such  child,  spouse  or 
parent  has  a  serious  health  condition. 

A  father,  as  well  as  a  mother,  can  take  family  leave  because  of 
the  birth  or  serious  health  condition  of  his  child;  a  son  as  well  as  a 
daughter  is  eligible  for  leave  to  care  for  a  parent.  Such  leave  can 
generally  be  taken  at  the  same  time,  on  an  overlapping  basis,  or 
sequentially,  as  long  as  it  is  taken  "because  of  one  of  the  circum- 
stances specified  in  section  102(a).  Section  102  makes  it  possible, 
among  other  things,  for  a  father  to  take  a  leave  during  his  wife's 
childbirth  and  recovery,  an  especially  crucial  time,  whether  the 
wife  is  a  homemaker  or  an  employee  on  medical  leave.  More  gener- 
ally, it  permits  families  to  choose  which  parent  will  attend  to  ex- 
traordinary family  responsibilities  in  light  of  the  family's  prefer- 
ences, needs,  career  concerns  and  economic  considerations. 

In  the  case  of  a  placement  for  adoption  or  foster  care,  under  sec- 
tion 102(a)(1)(B),  leave  may  be  taken  upon  the  actual  arrival  of  a 
child  or  may  begin  prior  to  arrival  if  an  absence  from  work  is  re- 
quired for  such  a  placement  to  proceed. 

The  terms  ''son  or  daughter"  and  "parent"  in  section  102  must 
be  read  in  light  of  the  definitions  of  those  terms  in  sections  101(11) 
and  101(12)  of  the  bill.  Many  children  in  the  United  States  today  do 
not  live  in  traditional  "nuclear"  families  with  their  biological 
father  and  mother.  Increasingly,  the  people  who  care  for  children 
and  who,  therefore,  find  themselves  in  need  of  workplace  accommo- 
dation for  their  child-care  responsibilities  are  the  child's  adoptive, 
step  or  foster  parents,  or  their  guardians,  or  sometimes  simply 
their  grandparent  or  other  relative  or  adult.  This  legislation  deals 
with  such  families  by  tying  the  availability  of  leave  to  the  birth, 
adoption,  or  serious  health  condition  of  a  "son  or  daughter,"  and 
then  defining  the  term  "son  or  daughter"  to  mean  "a  biological, 
adopted,  or  foster  child,  stepchild,  legal  ward,  or  child  of  a  person 
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standing  in  loco  parentis  *  *  *"  Section  101(11).  In  choosing  this 
definitional  language,  the  Committee  intends  that  the  terms  ''son 
or  daughter"  and  "parent"  be  broadly  construed  to  ensure  that  the 
employees  who  actually  have  the  day-to-day  responsibility  for 
caring  for  a  "son  or  daughter"  or  who  have  a  biological  or  legal 
relationship  to  that  "son  or  daughter"  are  entitled  to  leave. 

An  employee  is  also  eligible  for  family  leave  to  care  for  a  son  or 
daughter  over  18  years  of  age  if  he  or  she  has  a  serious  health  con- 
dition and  is  "incapable  of  self-care  because  of  a  mental  or  physical 
disability."  Section  101(1 1)(B).  The  bill  recognizes  that  in  special 
circumstances,  where  a  child  has  a  mental  or  physical  disability,  a 
child's  need  for  parental  care  does  not  end  when  he  or  she  reaches 
18  years  of  age.  In  such  circumstances,  parents  continue  to  have  an 
active  role  in  caring  for  their  sons  or  daughters  over  eighteen  years 
of  age.  A  dependent  adult  son  or  daughter  who  has  a  serious  health 
condition  and  who  is  incapable  of  self-care  because  of  a  mental  or 
physical  disability  presents  the  same  compelling  need  for  parental 
care  as  the  child  under  18  years  of  age  with  a  serious  health  condi- 
tion. The  nature  of  the  son  or  daughter's  serious  health  condition 
that  would  warrant  leave  under  this  provision  would  be  similar  to 
those  warranting  leave  to  care  for  sons  and  daughters  under  18 
years  of  age  and  parents. 

Section  102(a)(1)(C)  also  provides  for  a  leave  to  care  for  an  em- 
ployee's parent  or  spouse  who  has  a  serious  health  condition. 
Under  this  provision,  an  employee  could  take  leave  to  care  for  a 
parent  or  spouse  of  any  age  who,  because  of  a  serious  mental  or 
physical  condition,  is  unable  to  care  for  his  or  her  own  basic  hygi- 
enic or  nutritional  needs  or  safety.  Examples  include  a  parent  or 
spouse  whose  daily  living  activities  are  impaired  by  such  conditions 
as  Alzheimer's  disease,  stroke,  or  clinical  depression  or  who  is  re- 
covering from  major  surgery  or  in  the  final  stages  of  a  terminal  ill- 
ness. 

Leave  under  102(a)(1)(D)  is  provided  for  employees  with  a  serious 
health  condition.  This  section  applies  when  an  employee  is  not  able 
to  perform  his  or  her  job  functions  due  to  a  serious  health  condi- 
tion or  by  the  need  to  receive  medical  treatment  or  supervision  for 
such  condition.  Section  102(a)(1)(D)  is  intended  to  provide  leaves 
needed  in  order  to  obtain  treatment  of  a  serious  health  condition. 
It  also  provides  leave  for  medical  supervision  or  treatment  which  is 
essential  to  avoid  or  to  recover  from  such  a  condition.  A  contrary 
construction  which  made  leave  available  only  when  the  employee 
literally  was  so  physically  or  mentally  incapacitated  that  he  or  she 
could  not  work,  is  contrary  to  common  sense  and  would  seriously 
undermine  the  purposes  of  the  bill. 

This  intention  is  also  evidenced  in  section  102(e)  which  concerns 
the  scheduling  of  treatment  for  a  serious  health  condition.  Some- 
one requiring  treatment  or  supervision  that  can  be  scheduled  to  ac- 
commodate the  employer's  convenience  does  not  have  a  condition 
which  at  the  time  of  making  the  scheduling  decision  prevents  the 
employee  from  performing  the  functions  of  the  job,  for  example, 
someone  who  needs  a  hernia  operation  or  prenatal  care  or  has 
early  cancer.  However,  such  an  employee  does  need  medical  treat- 
ment or  supervision  and  must  at  some  point  be  absent  from  work 
to  receive  it.  Such  an  employee  is,  at  the  time  of  receiving  treat- 
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ment  or  supervision,  ''unable  to  perform  the  functions  of  such  em- 
ployee's position/' 

Family  leave  may  be  taken  on  a  reduced  leave  basis  if  agreed  to 
by  the  employee  and  employer  as  set  forth  in  section  1020b).  An 
agreed  upon  reduced  leave  schedule  does  not  reduce  the  total 
amount  of  leave  to  which  an  employee  is  entitled.  A  "reduced  leave 
schedule"  is  defined  as  ''leave  that  reduces  an  employee's  usual 
number  of  hours  per  workweek  or  hours  per  workday."  Section 
101(8). 

The  availability  of  reduced  leave  is  crucial  in  some  circumstances 
if  the  purposes  of  family  leave  are  to  be  fulfilled.  The  leave  provid- 
ed by  this  bill  is  unpaid.  As  a  practical  matter  it  will  be  difficult 
for  some  families  who  simply  cannot  afford  it  to  take  unpaid  leave 
even  for  a  short  time.  If  the  choice  is  between  full-time  leave  and 
no  leave  at  all,  these  families  might  be  denied  the  important  bene- 
fits of  leave.  Reduced  leave  permits  them  to  experience  some  of  the 
benefits  of  the  bill  while  maintaining  economic  self-sufficiency.  We 
anticipate  that  reduced  leave  will  often  be  perceived  as  desirable 
by  employers  who  would  prefer  to  retain  a  trained  an  experienced 
employee  part-time  for  the  weeks  that  the  employee  is  on  leave 
rather  than  hire  a  full-time  temporary  replacement. 

Section  102(a)(2)(A)  states  that  entitlement  to  leave  under 
102(a)(2)  (A)  and  (B)  expires  12  months  after  the  birth  or  adoption 
of  the  child.  This  section  also  states  "if  one  parent  of  a  son  or 
daughter  takes  leave  under  paragraph  (1)(A),  the  other  parent  of 
such  son  or  daughter  may  not  take  leave  under  such  paragraph  at 
the  same  time."  (emphasis  added).  However  the  parent  is  able  to 
take  leave  under  102(a)(1)  (B),  (C)  and  (D)  at  the  same  time  the 
other  parent  is  taking  leave  under  section  102(a)(1)(A).  For  exam- 
ple, immediately  following  childbirth  a  mother  is  typically  phys- 
ically disabled,  and  therefore  is  eligible  for  leave  under  102(a)(1)(D). 
During  such  period  the  father  can  take  leave  either  under 
102(a)(1)(A),  to  care  for  a  newborn  or  under  102(a)(1)(C),  to  care  for 
a  seriously  ill  spouse. 

Both  sections  102(a)(1)  (C)  and  (D)  grant  family  leave  to  an  em- 
ployee for  the  care  of  a  child,  spouse  or  parent  who  has  a  "serious 
health  condition,"  a  term  defined  for  purposes  of  both  section  103 
and  104  in  section  101(10).  Section  102(a)(2)(B)  provides  that  leave 
taken  in  connection  with  a  serious  health  condition  may  be  taken 
"intermittently  when  medically  necessary,  subject  to  subsection 
(e)". 

Section  102(d)  provides  for  the  substitution  of  certain  paid  leaves 
for  the  unpaid  leave  mandated  by  this  legislation.  This  provision 
clarifies  that  where  an  employer  has  required  or  an  employee  has 
elected  to  substitute  for  unpaid  leave  appropriate  paid  leave  of  less 
than  twelve  weeks  duration,  the  employer  need  only  provide  an  ad- 
ditional period  of  unpaid  leave  so  that  the  total  of  paid  and  unpaid 
leave  provided  equals  12  weeks.  In  all  instances  of  leave  under 
102(a)(1)  an  eligible  employee  may  elect  or  an  employer  may  re- 
quire the  employee  to  take  paid  vacation  or  personal  leave  for  any 
part  of  the  leave  required  under  the  Act.  For  leave  under  102(a)(1) 
(A),  (B)  and  (C),  section  102(a)(1)(A)  allows  substitution  of  paid 
"family  leave"  for  any  part  of  the  leave  required  under  such  para- 
graphs. The  term  "family  leave"  is  used  here  to  refer  to  paid  leave 
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provided  by  the  employer  covering  the  particular  circumstances  for 
which  the  employee  is  seeking  leave  under  either  section  102(a)(1) 

(A)  ,  (B)  or  (C).  For  example,  an  employer  who  offers  paid  leave  for 
care  of  a  spouse  could  require  an  employee  to  utilize  such  leave 
before  taking  unpaid  leave  when  an  employee  has  a  seriously  ill 
spouse.  H.R.  2  does  not  require  an  employer  who  offers  paid  leave 
for  care  of  a  seriously  ill  spouse  to  extend  such  leave  to  cover  leave 
to  care  for  a  seriously  ill  parent. 

Section  102(d)(1)(B)  allows  substitution  of  paid  medical  or  sick 
leave  for  any  part  of  the  leave  required  under  102(a)(1)(D).  As 
stated  in  section  102(d)(1)(B),  nothing  in  the  Act  requires  an  em- 
ployer to  provide  paid  sick  leave  or  medical  leave  in  any  situation 
in  which  the  employer  does  not  normally  provide  such  leave. 

The  purpose  of  102(d)  is  to  provide  that  analogous  paid  leaves 
may  be  substituted  for  the  unpaid  leave  under  the  Act  in  order  to 
mitigate  the  financial  impact  of  wage  loss  due  to  family  and  tempo- 
rary medical  leaves.  The  employer  may  not  trade  shorter  periods  of 
paid  leave  for  the  longer  periods  of  unpaid  leave  prescribed  by  the 
Act.  Section  102(d)  assures  that  an  employee  is  entitled  to  the  bene- 
fits of  applicable  paid  leave,  plus  any  remaining  leave  time  made 
available  by  the  Act,  on  an  unpaid  basis. 

Section  102(f)  provides  a  limitation  on  the  right  to  take  family 
leave  when  both  spouses  are  employed  by  the  same  employer. 
Under  section  102(f),  if  both  parents  are  employed  by  the  same  em- 
ployer, the  amount  of  leave  that  the  parents  may  together  take  is 
limited  to  12  weeks  if  they  are  taking  leave  under  102(a)(1)(A)  or 

(B)  or  leave  to  care  for  a  sick  parent  under  102(a)(1)(C).  This  provi- 
sion is  intended  to  prevent  discouraging  employers  from  hiring 
married  couples. 

Leave  under  section  102  is  provided  to  an  "eligible  employee". 
Section  101(3)(A)  defines  "eligible  employee"  as  "any  employee  as 
defined  in  section  3(e)  of  the  Fair  Labor  Standards  Act  of  1938," 
provided  that  the  employee  meets  the  minimum  length  of  service 
requirements.  This  definition  is  broadly  inclusive,  as  section  3(e)  of 
the  Fair  Labor  Standards  Act  [FLSA]  defines  "employee"  as  "any 
individual  employed  by  an  employer."  This  includes  individuals 
employed  by  public  agencies  such  as  the  U.S.  Postal  Service  or  the 
U.S.  Postal  Rate  Commission,  individuals  employed  by  a  State,  in- 
cluding the  District  of  Columbia,  or  individuals  covered  by  the 
Railway  Labor  Act. 

Under  section  101(3)(A)(i)  and  (ii),  leave  under  section  102  is  pro- 
vided to  employees  who  have  worked  for  their  employer  for  at  least 
twelve  months  and  for  at  least  one  thousand  hours  during  the  pre- 
vious twelve  months.  The  requirement  for  minimum  hours  of  serv- 
ice is  also  meant  to  be  construed  broadly.  The  determining  factor 
in  meeting  the  minimum  hours  of  service  rule  is  numbers  of  hours 
an  employee  is  in  service  to  the  employer  and  is  not  to  be  limited 
by  methods  of  record  keeping  that  do  not  reflect  all  the  hours  an 
employee  is  in  service  to  the  employer.  Employees  should  not  be 
excluded  from  the  bill's  coverage  simply  because  of  a  particular  in- 
dustry's method  of  tracking  hours  of  work. 

For  example,  the  bill  under  normal  circumstances  should  cover 
flight  attendants  or  pilots  who  work  at  least  half-time  according  to 
normal  industry  standards.  Flight  attendants  and  pilots  are  often 
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credited  and  paid  only  for  those  hours  actually  spent  in  the  air, 
and  not  for  required  hours  spent  on  the  ground  in  preparation  for 
their  in-flight  duties.  A  flight  attendant  or  pilot  who  does  not 
accrue  1000  hours  of  flight  time  would  be  covered  by  the  bill  if 
such  an  employee  is  "on  the  job"  for  more  than  1000  hours  a  year 
or  if  such  employee  works  half  the  normal  number  of  hours  worked 
by  an  employee  working  full  time  in  the  industry. 

Section  101(3)(B)(ii)  refers  to  a  worksite  with  less  than  50  employ- 
ees. The  employees  at  such  worksites  are  not  covered  by  the  bill  if 
the  total  number  of  those  employed  by  the  employer  within  75  mile 
of  the  worksite  is  less  than  50.  In  aggregating  the  number  of  em- 
ployees at  the  worksite  and  within  the  75  miles,  all  employees,  not 
just  eligible  employees,  are  to  be  counted. 

Meaning  of  Serious  Health  Condition 

The  definition  of  ''serious  health  condition"  in  section  101(10)  is 
broad  and  intended  to  cover  various  types  of  physical  and  mental 
conditions.  The  policies  and  interpretations  discussed  in  connection 
with  a  ''serious  health  condition"  apply  to  both  102(a)(1)  (C)  and 
(D). 

With  respect  to  an  employee,  the  term  "serious  health  condition" 
is  intended  to  cover  conditions  or  illnesses  that  affect  an  employ- 
ee's health  to  the  extent  that  he  or  she  must  be  absent  from  work 
on  a  recurring  basis  or  for  more  than  a  few  days  for  treatment  or 
recovery.  With  respect  to  a  child,  spouse  or  parent,  the  term  "seri- 
ous health  condition"  is  intended  to  cover  conditions  or  illnesses 
that  affect  the  health  of  the  child,  spouse  or  parent  such  that  he  or 
she  is  similarly  unable  to  participate  in  school  or  in  his  or  her  reg- 
ular daily  activities. 

The  term  "serious  health  condition"  is  not  intended  to  cover 
short-term  conditions  for  which  treatment  and  recovery  are  very 
brief.  It  is  expected  that  such  conditions  will  fall  within  even  the 
most  modest  sick  leave  policies.  Conditions  or  medical  procedures 
that  would  not  normally  be  covered  by  the  legislation  include 
minor  illnesses  which  last  only  a  few  days  and  surgical  procedures 
which  typically  do  not  involve  hospitalization  and  require  only  a 
brief  recovery  period.  Complications  arising  out  of  such  procedures 
that  develop  into  "serious  health  conditions"  will  be  covered  by  the 
Act.  It  is  intended  that  in  any  case  where  there  is  doubt  whether 
coverage  is  provided  by  this  Act,  the  general  tests  set  forth  in  this 
paragraph  shall  be  determinative.  Of  course,  nothing  in  the  Act  is 
intended  or  may  be  construed  to  modify  or  affect  any  law  prohibit- 
ing discrimination  on  the  basis  of  race,  religion,  color,  national 
origin,  sex,  age,  or  handicapped  status,  as  section  401  clarifies. 

Examples  of  serious  health  conditions  include  but  are  not  limited 
to  heart  attacks,  heart  conditions  requiring  heart  bypass  or  valve 
operations,  most  cancers,  back  conditions  requiring  extensive  ther- 
apy or  surgical  procedures,  strokes,  severe  respiratory  conditions, 
spinal  injuries,  appendicitis,  pneumonia,  emphysema,  severe  arthri- 
tis, severe  nervous  disorders,  injuries  caused  by  serious  accidents 
on  or  off  the  job,  ongoing  pregnancy,  miscarriages,  complications  or 
illnesses  related  to  pregnancy,  such  as  severe  morning  sickness,  the 
need  for  prenatal  care,  childbirth  and  recovery  from  childbirth.  All 
of  these  conditions  meet  the  general  test  that  either  the  underlying 
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health  condition  or  the  treatment  for  it  requires  that  the  employee 
be  absent  from  work  on  a  recurring  basis  or  for  more  than  a  few 
days  for  treatment  or  recovery.  They  also  involve  either  inpatient 
care  or  continuing  treatment  or  supervision  by  a  health  care  pro- 
vider, and  frequently  involve  both.  For  example,  someone  who  suf- 
fers a  heart  attack  generally  requires  both  inpatient  care  at  a  hos- 
pital and  ongoing  medical  supervision  after  being  released  from  the 
hospital;  the  patient  must  also  be  absent  from  work  for  more  than 
a  few  days.  Someone  who  has  suffered  a  serious  industrial  accident 
may  require  initial  lengthy  treatment  in  a  hospital  and  periodic 
physical  therapy  under  medical  supervision  thereafter.  A  cancer 
patient  may  need  to  have  periodic  chemotherapy  or  radiation  treat- 
ments, and  a  patient  with  severe  arthritis  may  require  periodic 
treatment  such  as  physical  therapy. 

A  pregnant  patient  is  generally  under  continuing  medical  super- 
vision before  childbirth,  may  require  several  days  off  for  severe 
morning  sickness  or  other  complications,  receives  inpatient  care  for 
childbirth,  and  is  under  medical  supervision  requiring  additional 
time  off  during  the  recovery  period  from  childbirth.  The  legislative 
history  of  the  Pregnancy  Disability  Act  established  that  the  medi- 
cal recovery  period  for  a  normal  childbirth  is  4  to  8  weeks,  with  a 
longer  period  where  surgery  or  other  complications  develop. 

All  of  these  health  conditions  require  recurring  absences  from 
work,  of  more  than  a  few  days,  either  for  the  condition  or  oper- 
ation itself  or  for  continuing  medical  treatment  or  supervision  (e.g., 
physical  therapy  for  accident  victims  or  severe  arthritis  patients). 
Because  continuing  treatment  or  supervision  may  sometimes  take 
the  form  of  intermittent  visits  to  the  doctor,  section  102(a)(2)(B)  spe- 
cifically permits  an  employee  to  take  the  leave  covered  by  102(a)(1) 
(C)  and  (D)  ''intermittently  when  medically  necessary."  Only  the 
time  actually  taken  is  charged  against  the  employee's  entitlement. 

Section  102(e)  of  the  bill  accommodates  employer  needs  in  "any 
case  in  which  the  necessity  for  leave  under  this  section  is  foreseea- 
ble based  on  planned  medical  treatment  or  supervision"  by  requir- 
ing the  employee  to  make  a  reasonable  effort  to  schedule  the  treat- 
ment or  supervision  so  as  not  to  disrupt  unduly  the  employer's  op- 
erations (subject  to  the  approval  of  the  employee's  doctor  or  other 
health  care  provider).  In  addition,  under  appropriate  circumstances 
it  requires  the  employee  to  give  the  employer  prior  notice  of  treat- 
ment or  supervision  in  a  manner  which  is  reasonable  and  practica- 
ble. By  "reasonable  and  practicable"  the  Committee  intends  for  the 
employee  to  give  notice  in  a  timely  manner  and  in  sufficient  time 
for  an  employer  to  make  suitable  arrangements  for  the  employee's 
leave  so  as  to  avoid  undue  disruption  to  the  employer. 

Another  provision  designed  to  accommodate  employer  needs  is 
found  in  section  103,  concerning  certification  of  the  serious  health 
condition.  This  provision  is  designed  as  a  check  against  employee 
abuse  of  leave  under  102(a)(1)  (C)  and  (D).  The  employer  may  re- 
quire the  employee  to  provide  certification  by  the  employee's  own 
health  care  provider. 

Section  103(d)  provides  that  if  the  employer  has  reason  to  ques- 
tion the  original  certification,  the  employer  may,  at  its  own  ex- 
pense, require  a  second  certification  from  a  different  health  care 
provider  chosen  by  the  employer.  Such  a  health  care  provider  may 
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not  be  employed  by  the  employer  on  a  regular  basis.  Section  103(e) 
provides  for  the  resolution  of  conflicts  between  first  and  second 
medical  opinions.  Under  this  section  an  employer  may,  at  its  own 
expense,  require  a  third  opinion  from  a  provider  jointly  designated 
or  approved  by  the  employer  and  the  employee.  The  third  opinion 
will  be  considered  final  and  binding. 

The  certification  shall,  when  possible,  be  provided  in  advance  or 
at  the  commencement  of  the  leave.  If  the  need  for  leave  does  not 
allow  for  this,  such  certification  should  be  provided  reasonably 
soon  after  the  commencement  of  the  leave.  Under  section  103(f)  the 
employer  may  require  reasonable  periodic  recertifications. 

The  required  content  of  the  certification  parallels  those  already 
in  general  use  by  insurers  and  is  to  include  the  date  on  which  the 
condition  began,  its  probable  duration,  and  the  medical  facts  con- 
cerning the  condition.  In  cases  of  medical  leave,  the  certification 
must  also  state  that  the  employee  is  unable  to  perform  the  func- 
tions of  his  or  her  position.  In  cases  of  family  leave  to  care  for  a 
seriously  ill  child,  spouse  or  parent,  the  certification  shall  also  con- 
tain an  estimate  of  the  amount  of  time  the  employee  is  needed  to 
care  for  the  child,  spouse  or  parent. 

If  the  employee's  serious  health  condition  prevents  the  perform- 
ance of  his  or  her  job  functions,  section  104(d)(1)  clarifies  that  the 
employer  and  employee  are  free  to  agree  to  an  alternative  job 
which  the  employee  is  able  to  perform  despite  the  condition.  It  is 
specified,  however,  that  performance  in  the  alternate  job,  if  agreed 
to,  does  not  constitute  use  of  leave.  For  the  purpose  of  such  alterna- 
tive job,  section  104(d)(2)  provides  that  an  employer  may  request 
(but  not  require)  the  employee  to  provide  additional  certification 
concerning  the  "extent  to  which  the  employee  is  unable  to  perform 
the  functions  of  the  employee's  position". 

Employment  and  benefits  protection 

An  employee  taking  leave  under  this  bill  is  * 'entitled,  upon 
return  from  such  leave,"  to  restoration  to  this  or  her  previous  posi- 
tion or  ''an  equivalent  position  with  equivalent  benefits,  pay,  and 
other  terms  and  conditions  of  employment."  Section  104.  This  pro- 
vision is  central  to  the  entitlement  provided  in  this  bill.  The  right 
to  restoration  extends  the  expiration  of  the  leave  period. 

The  Committee  recognizes  that  it  will  not  always  be  possible  for 
an  employer  to  restore  an  employee  to  the  precise  position  held 
before  taking  leave.  On  the  other  hand,  employees  would  be  greatly 
deterred  from  taking  leave  without  the  assurance  that  upon  return 
from  leave,  they  will  be  reinstated  to  a  genuinely  equivalent  posi- 
tion. Accordingly,  the  bill  contains  an  appropriately  stringent 
standard  for  assigning  employees  returning  from  leave  to  jobs 
other  than  the  precise  positions  which  they  previously  held.  First, 
the  standard  of  "equivalence" — not  merely  "comparability"  or 
"similarity" — necessarily  requires  a  correspondence  to  the  terms 
and  conditions  of  an  employee's  previous  position.  Second,  the 
standard  encompasses  all  "terms  and  conditions"  of  employment, 
not  just  those  specified.  This  standard  for  evaluating  job  equiva- 
lence under  section  104(a)(1)(B)  parallels  Title  VIFs  standard  for 
evaluating  job  discrimination  in  42  U.S.C.  2000e  2(a)(1),  which  pro- 
hibits "discrimina[tion]  with  respect  to  [an  employee's]  compensa- 
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tion,  terms,  conditions,  or  pivileges  of  employment."  For  purposes 
of  job  equivalence,  the  Committee  intends  that  the  statutory  lan- 
guage contained  in  section  104(a)(1)(B)  of  this  Act  shall  be  inter- 
preted as  broadly  as  similar  language  in  section  703(a)(1)  of  Title 
VII. 

Section  104(a)(2)  makes  explicit  that  an  employer  may  not  de- 
prive an  employee  who  takes  leave  of  benefits  accrued  before  the 
date  on  which  the  leave  commenced.  Section  104(a)(3)(A)  states  that 
nothing  in  section  104(a)  should  be  construed  to  entitle  a  restored 
employee  to  the  accrual  of  any  seniority  or  employment  benefits 
during  any  period  of  leave.  Section  104a(3)(B)  states  that  nothing  in 
section  104(a)  should  be  construed  to  entitle  a  restored  employee  to 
any  right,  benefit,  or  position  of  employment  other  than  any  right, 
benefit  or  position  to  which  the  employee  would  have  been  entitled 
had  the  employee  not  taken  leave.  This  means,  for  example^  that  if, 
but  for  being  on  leave,  an  employee  would  have  been  laid  off,  the 
employee's  right  to  reinstatement  is  whatever  it  would  have  been 
had  the  employee  not  been  on  leave  when  the  layoff  occurred. 

Section  104(a)(4)  provides  that  it  is  permissible  for  an  employer 
to  have  a  formal  company  policy  which  requires  all  employees  to 
obtain  medical  certification  from  the  employee's  health  care  pro- 
vider that  the  employee  is  able  to  resume  work,  except  that  noth- 
ing in  section  104(a)(4)  "shall  supersede  a  valid  State  or  local  law  or 
a  collective  bargaining  agreement  that  governs  the  return  to  work 
of  employees  taking  leave  under  section  102(a)(1)(D)."  This  lan- 
guage clarifies  that  section  104(a)(4)  was  not  meant  to  supersede 
other  valid  state  or  local  laws  that,  for  reasons  of  public  health, 
might  affect  the  medical  certification  required  for  the  return  to 
work  of  an  employee  who  had  been  on  medical  leave.  For  example, 
section  104(a)(4)  does  not  supersede  a  state  law  that  requires  specif- 
ic medical  certification  before  the  return  to  work  of  employees  who 
have  had  a  particular  illness  and  who  have  direct  contact  with  the 
public.  The  term  "valid  state  or  local  law"  makes  it  explicit  that 
such  state  or  local  laws  must  not  be  inconsistent  with  any  federal 
law  such  as  the  Pregnancy  Disability  Act,  the  Rehabilitation  Act, 
the  Americans  with  Disabilities  Act,  and  other  provisions  of  the 
Family  and  Medical  Leave  Act.  Section  104(a)(4)  is  in  no  way  to  be 
construed  as  allowing  states  to  undermine  the  rights  established 
under  these  or  any  other  federal  laws.  Nor  does  this  provision 
affect  section  401  which  permits  states  to  enact  laws  that  provide 
"greater  employee  family  or  medical  leave  rights  than  the  rights 
established  under  this  Act." 

Section  104(b)  contains  a  limited  exemption  from  the  leave  re- 
quirements of  section  102  for  certain  highly  compensated  employ- 
ees. To  be  considered  highly  compensated  an  employee  must  be 
among  the  highest  paid  10  percent  of  an  employer  s  employees 
within  75  miles  of  the  facility  at  which  the  employee  works.  For 
such  employees,  restoration  may  be  denied  if  (A)  the  employer 
shows  that  such  denial  is  necessary  to  prevent  substantial  and 
grievous  economic  injury  to  the  employer's  operations,  and  (B)  the 
employer  notifies  the  employee  of  its  intent  to  deny  restoration  on 
such  basis  at  the  time  the  employer  determines  that  such  injury 
would  occur,  and  (C)  in  any  case  in  which  the  leave  has  com- 
menced, the  employee  elects  not  to  return  to  employment  after  re- 
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ceiving  such  notice.  In  measuring  grievous  economic  harm,  a  factor 
to  be  considered  is  the  cost  of  losing  a  "key  employee"  if  the  leave 
is  not  granted. 

A  "key  employee"  who  takes  leave  is  still  eligible  for  continu- 
ation of  health  benefits  although  such  employee  may  not  be  eligi- 
ble for  reinstatement. 

Section  104(c)  requires  an  employer  to  maintain  health  insurance 
benefits  during  periods  of  leave  at  the  level  and  under  the  condi- 
tions coverage  would  have  been  provided  if  the  employee  had  con- 
tinued in  employment  continuously  from  the  date  the  employee 
commenced  the  leave  until  the  date  of  job  restoration.  The  employ- 
er must  maintain  such  coverage  under  any  group  health  plan,  as 
defined  in  section  162(i)(3)  of  the  Internal  Revenue  Code  of  1954. 
Nothing  in  this  section  requires  an  employer  to  provide  health  ben- 
efits if  it  does  not  do  so  at  the  time  the  employee  commences  leave. 
Section  104(c)  is  strictly  a  maintenance  of  benefits  provisions.  It 
should  be  noted,  however,  that  if  an  employer  establishes  a  health 
benefits  plan  during  an  employee's  leave,  section  104(c)  should  be 
read  to  mean  that  the  entitlement  to  health  benefits  would  com- 
mence at  the  same  point  during  the  leave  that  the  employee  would 
have  become  entitled  to  such  benefits  if  still  on  the  job. 

Leave  taken  under  this  Act  does  not  constitute  a  qualifying 
event  (as  defined  in  section  603(2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974)  under  the  continuation  of  health  pro- 
visions contained  in  Title  X  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (P.L.  99-272)(COBRA).  However,  a  quali- 
fying event  triggering  COBRA  coverage  may  occur  when  it  be- 
comes known  that  an  employee  is  not  returning  to  employment 
and  therefore  ceases  to  qualify  for  health  benefits  under  this  Act. 

Section  104(d)  permits  an  employer  and  an  employee  too  mutual- 
ly agree  to  alternative  employment  provided  that  such  agreement 
does  not  reduce  the  employee's  period  of  entitlement  to  unpaid 
leave  under  section  102(a)(1)(D).  Nothing  in  104(d)  shall  preclude  an 
employer  who  provides  paid  medical  leave  from  offering  alternative 
employment  on  conditions  other  than  required  by  this  section  to  an 
employee  on  paid  leave.  However,  if  an  employee  refuses  such  an 
offer  of  alternative  employment,  the  employee  retains  the  right  to 
unpaid  leave. 

Maintenance  health  benefits  under  multiemployer  plans 

Section  104(c)  of  the  bill  requires  employer  to  maintain  coverage 
for  the  employee  under  any  group  health  plan  for  the  limited  dura- 
tion of  the  employee's  leave  at  the  level  and  under  the  conditions 
coverage  would  have  been  provided  if  the  employee  had  continued 
in  employment  continuously  from  the  date  the  employee  com- 
menced the  leave  until  the  date  the  employee  is  restored  or,  if  ear- 
lier, the  date  on  which  his  or  her  employment  would  have  termi- 
nated. In  the  case  of  an  employer  that  contributes  to  a  multiem- 
ployer health  plan  (i.e.,  a  health  plan  to  which  more  than  one  em- 
ployer is  required  to  contribute  and  which  is  maintained  pursuant 
to  one  or  more  collective  bargaining  agreements),  this  requirement 
means  that  the  employer  of  the  employee  taking  leave  must  contin- 
ue contributing  to  the  plan  on  behalf  of  the  employee  for  the  dura- 
tion of  the  leave,  as  if  the  employee  had  contributed  in  employ- 
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ment  throughout  the  period  of  leave,  unless  the  plan  expressly  pro- 
vides for  some  other  method  of  maintaining  coverage  for  a  period 
of  leave  required  by  the  bill.  The  employee's  benefits  rights  shall 
continue  to  be  governed  by  the  terms  of  the  plan. 

An  employer  may  be  obligated  to  contribute  to  a  multiemployer 
health  plan  on  behalf  of  its  employees  pursuant  to  a  collective  bar- 
gaining or  other  agreement,  the  terms  of  a  plan,  or  a  duty  imposed 
by  labor-management  relations  laws.  In  any  event,  the  Committee's 
intent  is  that  where  the  method  of  providing  group  health  plan 
coverage  is  through  contributions  to  a  multiemployer  plan,  the  em- 
ployer, unless  the  plan  expressly  provides  otherwise,  shall  be  obli- 
gated to  continue  contributing  as  if  the  employee  were  not  on 
leave,  notwithstanding  any  terms  of  any  collective  bargaining  or 
other  agreement  to  the  contrary,  and  the  employee  shall  look  to 
the  plan  for  his  or  her  benefits  rights. 

The  Committee  recognizes  that  multiemployer  plans  need  to  re- 
ceive contributions  to  finance  benefit  coverage.  To  ensure  that  a 
plan  receives  employer  contributions,  the  obligation  to  contribute 
imposed  by  the  bill,  like  other  statutory  obligations  imposed  by  cur- 
rent law,  shall  be  considered  an  obligation  enforceable  under  29 
U.S.C.  1145  (relating  to  delinquent  contributions  to  a  multiemploy- 
er plan).  This  is  not  intended  to  preclude  any  other  means  of  en- 
forcement that  the  plan  may  provide  or  be  entitled  to  pursue,  but 
to  vest  a  plan  with  an  absolute  right  to  invoke  section  1145. 

During  the  period  of  leave,  the  employer  shall  make  contribu- 
tions to  the  plan  at  the  same  rate  and  in  the  same  amount  as  if  the 
employee  were  continuously  employed.  Unless  the  contrary  is 
clearly  demonstated  by  the  employer  (or  by  the  plan,  where  appro- 
priate), it  shall  be  assumed  that  the  employee  would  have  contin- 
ued working  on  the  same  schedule,  at  the  same  wage  or  salary,  and 
otherwise  under  the  same  terms  and  conditions  as  he  or  she  nor- 
mally worked  before  going  on  leave.  So,  for  example,  if  the  employ- 
ee normally  worked  160  hours  a  month  before  taking  leave  and  the 
employer  is  obligated  to  contribute  to  a  multiemployer  health  plan 
at  the  rate  of  $1.25  an  hour,  the  employer  would  be  obligated  to 
continue  contributing  to  the  plan  on  behalf  of  the  employee  during 
the  leave  period  at  the  rate  of  $1.25  an  hour  for  160  hours  a  month, 
unless  the  employer  clearly  shows  that  the  employee  would  have 
worked  fewer  hours,  or  the  plan  clearly  shows  that  employee  would 
have  worked  more  hours,  had  he  or  she  not  been  on  leave. 

A  plan  may  adopt  more  specific  rules  governing  an  employer's 
contribution  obligation  during  the  leave  period.  For  example,  a 
plan  may  adopt  a  rule  that  an  employee's  normal  number  of  work 
hours  a  month  is  the  average  number  of  work  hours  a  month  over 
the  month  (or  a  period  of  months)  immediately  prior  to  the  employ- 
ee's leave  period.  A  plan  could  adopt  rules  which  accommodate  its  I 
particular  reporting  period  (e.g.  monthly,  weekly).  Also,  the  Com-  ' 
mittee  intends  that  an  employer  shall  provide  the  plan  with  what-  i 
ever  information  is  appropriate  to  assist  the  plan  in  determining  | 
an  employee's  status  and  whether  the  employer  has  an  obligation  | 
to  contribute  on  behalf  of  the  employee.  | 

The  bill  does  not  give  an  employee  on  leave  any  greater  rights  or  ! 
benefits  under  a  multiemployer  plan  than  an  employee  who  is  not  ; 
on  such  leave.  The  same  conditions  of  coverage  shall  apply  to  an 
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employee  on  such  leave  as  apply  to  an  employee  who  is  not  on  such 
leave  from  the  employer.  This  includes  any  obligations  and  condi- 
tions with  respect  to  employee  contributions. 

And,  of  course,  these  obligations  apply  only  with  respect  to  an 
"eligible  employee"  within  the  meaning  of  section  101(3)  of  the  bill; 
that  is,  an  employee  who  has  met  the  length  of  employment  test. 
Neither  the  employer  nor  the  multiemployer  plan  has  any  obliga- 
tion under  the  bill  with  respect  to  persons  who  are  not  "eligible 
employees." 

Prohibited  Acts 

Section  105(a)(2)  makes  it  unlawful  for  an  employer  to  discharge 
or  in  any  other  manner  discriminate  against  any  individual  for  op- 
posing any  practice  made  unlawful  by  this  title.  This  "opposition" 
clause  is  derived  from  section  704(a)  of  Title  VII  of  the  Civil  Rights 
Act  of  1964  (which  provides  that  "i[t]  shall  be  an  unlawful  employ- 
ment practice  for  an  employer  ...  to  discriminate  against  any 
individual  .  .  .  because  he  has  opposed  any  practice  made  an  un- 
lawful employment  practice  by  this  title")  and  should  be  given  the 
same  interpretation. 

For  example,  the  Supreme  Court  has  indicated  in  dicta  that  Title 
VIFs  opposition  clause  forbids  discrimination  against  applicants  or 
employees  for  attempting  to  protest  or  correct  allegedly  discrimina- 
tory conditions  of  employment".  McDonnell  Douglas  Corp.  v.  Green, 
411  U.S.  792,  796  (1973). 

The  Equal  Employment  Opportunity  Commission  (EEOC)  has 
identified  a  number  of  examples  of  "opposition"  protected  by  sec- 
tion 704(a)  of  the  Civil  Rights  Act:  filing  or  threatening  to  file  a 
complaint;  complaining  to  anyone  (including  management,  unions, 
other  employees,  or  newspapers)  about  allegedly  unlawful  prac- 
tices; participating  in  a  group  that  opposes  discrimination;  refusing 
to  obey  an  order  because  the  worker  thinks  it  is  unlawful  under 
the  Act;  opposing  unlawful  acts  by  persons  other  than  the  employ- 
er— e.g.,  former  employers,  unions,  and  coworkers.  EEOC  Compli- 
ance Manual  sec.  492.  Section  105(a)(2)  of  the  Family  and  Medical 
Leave  Act  is  intended  to  provide  the  same  sorts  of  protection  to 
workers  who  oppose,  protest,  or  attempt  to  correct  alleged  viola- 
tions of  the  FMLA. 

Section  105(b)  further  states  that  is  unlawful  for  an  employer  to 
discharge  or  in  any  other  manner  discriminate  against  an  employ- 
ee because  such  employee  has  filed  a  charge,  has  instituted  a  pro- 
ceeding under  or  related  to  the  bill,  has  given  or  is  about  to  give 
information  in  connection  with  any  inquiry  or  proceeding  relating 
to  a  right  provided  under  this  bill  or  has  testified  or  is  about  to 
testify  in  any  inquiry  or  proceeding  relating  to  a  right  provided 
under  this  bill. 

Administrative  and  civil  enforcement 

The  bill  contains  an  enforcement  scheme  designed  to  provide  the 
most  readily  available  and  timely  enforcement  system  possible. 
Timely  enforcement  is  essential  because  of  the  time  specific  nature 
of  the  rights  provided  by  the  bill.  The  leave  provisions  are  time 
specific  in  two  important  respects:  first,  by  the  duration  of  the 
leave  once  granted,  and  second,  if  not  granted  in  a  timely  manner 
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the  right  is  effectively  lost.  Because  of  the  importance  of  timely  en- 
forcement it  is  the  Committee's  intent  that  all  time  requirements 
set  forth  in  the  bill  be  met,  and  that  every  effort  be  made  to  act 
expeditiously  in  resolving  these  cases. 

The  Act's  enforcement  mechanisms  include  administrative  inves- 
tigation and  hearings  containing  strict  deadlines,  alternative  judi- 
cial enforcement,  and  the  imposition  of  significant  remedies  for 
noncompliance.  The  availability  of  an  administrative  scheme 
means  that  aggrieved  employees  will  have  access  to  an  already  ex- 
isting Department  of  Labor  structure  to  investigate  and  prosecute 
their  claims.  At  the  same  time  the  imposition  of  strict  time  dead- 
lines for  action  will  avoid  many  of  the  problems  of  delay  and  inac- 
tion that  often  plague  administrative  enforcement. 

While  the  enforcement  deadlines  are  an  important  part  of  the 
enforcement  scheme  and  the  Committee  fully  intends  that  they  be 
met,  failure  to  meet  a  specified  time  period  cannot  provide  a  basis 
to  challenge  an  administrative  holding.  Failure  to  meet  a  deadline 
should  not  be  construed  to  taint  the  results  or  outcome  of  a  case. 

An  individual  who  believes  he  or  she  has  been  denied  rights 
guaranteed  by  the  Act  (including  but  not  limited  to  restoration  to 
the  same  or  equivalent  position  following  leave,  or  maintenance  of 
health  insurance  benefits  during  the  leave),  or  who  has  reason  to 
believe  that  he  or  she  will  be  denied  any  such  rights,  may  file  a 
charge  with  the  Department  of  Labor  or  may  bring  a  civil  action  to 
enforce  the  provisions  of  this  Act.  A  charge  must  be  filed  within 
one  year  of  the  violation.  Charges  may  be  filed  on  behalf  of  a 
person  or  a  class  of  individuals.  The  Secretary  of  Labor  must  inves- 
tigate the  charge  and  make  a  determination  within  60  days;  if  it  is 
determined  there  is  a  reasonable  basis  for  the  charge,  the  Secre- 
tary must  issue  and  prosecute  a  compliant.  An  on-the  record  hear- 
ing before  an  administrative  law  judge  ("ALJ")  must  begin  within 
60  days  of  the  issuance  of  the  compliant  (unless  the  ALJ  has  reason 
to  believe  that  the  purposes  of  the  Act  would  be  best  furthered  by 
allowing  more  time  to  prepare  for  a  hearing).  The  ALJ's  findings, 
conclusions,  and  order  for  relief  must  be  issued  within  60  days  of 
the  hearings's  end.  The  ALJ's  decision  becomes  the  final  agency  de- 
cision unless  appealed  to  and  modified  by  the  Secretary;  if  ap- 
pealed, the  final  agency  decision  may  be  reviewed  in  a  federal 
court  of  appeals.  If  no  such  review  is  sought,  the  Secretary  may  pe- 
tition the  appropriate  federal  district  court  for  enforcement  of  the 
final  agency  order. 

A  charging  party  may  elect,  before  commencement  of  the  hear- 
ing, to  be  a  party.  This  will  allow  that  party  to  present  evidence 
and  testimony  and  to  participate  fully  in  the  subsequent  proceed- 
ings in  the  case.  Such  election  does  not,  however,  relieve  the  Secre- 
tary of  his  or  her  duty  to  prosecute  the  compliant. 

At  any  time  between  the  filing  of  a  charge  and  the  issuance  of 
the  AU's  findings  and  conclusions,  the  parties  may  negotiate  and 
agree  to  a  settlement.  Before  the  issuance  of  a  complaint,  any  such 
settlement  entered  into  by  the  charging  party  and  the  charged  em- 
ployer is  effective,  unless  the  Secretary  determines  within  30  days 
after  notice  of  the  settlement  that  the  settlement  is  not  consistent 
with  the  purposes  of  the  bill.  After  the  complaint  has  been  issued, 
it  is  the  Secretary's  duty  to  prosecute  the  complaint,  and  conse- 
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quently  any  settlement  agreement  will  be  negotiated  between  the 
Secretary  and  the  party  charged.  Such  agreement  may  not  be  nego-" 
tiated  between  the  Secretary  and  the  party  charged.  Such  agree- 
ment may  not  be  entered  into  over  the  objection  of  the  charging 
party  unless  the  Secretary  determines  that  the  settlement  provides 
a  full  remedy  for  the  charging  party. 

If  the  Secretary  has  dismissed  or  failed  to  take  action  on  a 
charge  within  60  days  after  filing,  the  individual  who  filed  the 
charge  may  elect  to  file  an  action  directly  in  federal  or  state  court, 
instead  of  continuing  with  the  administrative  enforcement  proce- 
dure. An  individual  may  elect  to  proceed  in  court  if  the  Secretary, 
at  any  point  in  the  administrative  procedure,  fails  to  fulfill  his  or 
her  obligations  under  the  Act. 

A  civil  action  may  be  commenced  without  regard  to  whether  a 
charge  has  been  filed  under  section  106(b)  except  as  limited  by 
107(a)(5)  (A)  and  (B).  Notwithstanding  section  107(a)(5)(A),  a  civil 
action  may  be  commenced  to  enforce  the  terms  of  a  settlement 
agreement  under  section  106b)(4).  Except  as  provided  in  section 
107(a)(3)(B),  no  civil  action  may  commenced  more  than  one  year 
after  the  date  of  the  last  event  constituting  the  alleged  violation. 

Relief 

Section  109  provides  for  injunctive  and  monetary  relief  for  viola- 
tions of  the  Act.  The  provision  of  mandatory  money  damages 
serves  the  dual  purpose  of  (1)  ensuring  that  employees  will  be  com- 
pensated for  their  actual  losses  as  well  as  their  pain  and  suffering 
in  being  denied  leave  and  thus  having  to  initiate  legal  action  in 
order  to  assert  their  rights  and  (2)  adding  to  employers'  incentives 
to  comply. 

Section  109(b)(1)  provides  that  an  employer  who  violates  the  Act 
shall  be  liable  to  the  injured  party  for  at  least  twice  the  value  (plus 
interest)  of  the  wages,  salary,  employment  benefits  or  other  com- 
pensation lost  because  of  the  violation.  In  addition  an  employer 
might  be  liable  for  additional  consequential  damages  cause  by  the 
violation.  The  liability  for  consequential  damages  is  limited  by  sec- 
tion 109(b)(1)(B)  to  a  total  of  twice  what  the  remedy  would  be  if 
there  were  no  consequential  damages.  Consequential  damages  refer 
to  actual  losses  suffered  by  the  injured  party  and  include  any 
actual  expenses  resulting  from  a  denial  of  medical  benefits  in  viola- 
tion of  the  provisions  of  this  Act.  It  is  the  Committee's  intent  that 
the  remedies  apply  to  state  employees  as  well,  including  the  right 
to  sue  their  employers  and  that  the  relief  authorized  in  this  section 
be  available  against  state  employers  to  the  full  extent  that  is  Con- 
stitutionally permissible. 

Section  109(c)  provides  that  the  prevailing  party  (other  than  the 
United  States)  may  be  awarded  a  reasonable  attorney's  fee  as  part 
of  the  costs,  in  addition  to  any  relief  awarded.  Providing  for  the 
award  of  attorney's  fees  to  prevailing  parties  will  ensure  both  the 
attorneys  will  be  willing  to  represent  employees  to  assert  their 
right  under  the  Act  and  that  employers  will  be  deterred  from  vio- 
lating the  provisions  of  the  law. 

It  is  intended  that  the  award  of  attorney's  fees  to  a  dependent 
business  under  this  section  will  be  controlled  by  the  Supreme 
Court's  decision  in  Christianburg  Garment  Co.  v.  EEOC,  434  U.S. 
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412  (1978).  Although  Rule  11  of  the  Federal  Code  of  Civil  Procedure 
also  permits  the  award  of  fees  against  a  plaintiff  who  files  a  frivo- 
lous action,  the  committee  wants  to  make  it  explicit  that  under 
this  Act  such  a  sanction  is  available  against  a  plaintiff  only  when, 
in  the  words  of  Christianburg  Garment,  "a  court  finds  that  his 
claim  was  frivolous,  unreasonable,  or  groundless,  or  that  the  plain- 
tiff continued  to  litigate  after  it  clearly  became  so." 

Special  rules  concerning  employees  of  local  educational  agencies 

Section  110(b)  is  intended  to  clarify  the  relationship  of  the  FMLA 
to  certain  other  Federal  statutes.  The  subsection  clarifies  that 
simply  granting  leave  under  the  Act  does  not  in  and  of  itself  vio- 
late the  statutes  listed  in  this  section.  However,  the  granting  of 
leave  does  not  relieve  a  local  educational  agency  from  its  obliga- 
tions under  such  acts. 

The  phrase  "an  employee  employed  principally  in  an  instruction- 
al capacity"  under  section  110(c)  and  (d)  is  intended  to  include 
teachers  or  other  instructional  employees  whose  principal  function 
is  directly  providing  education  services.  This  would  include  special 
education  assistants,  such  as  signers,  whose  presence  in  the  class- 
room is  necessary  to  the  educational  process.  It  would  not  include 
teacher  assistants,  cafeteria  workers,  building  service  workers,  bus 
drivers,  and  other  primarily  non-instructional  employees. 

Whenever  a  teacher  is  required  to  extend  his  or  her  leave  under 
section  110(c)  of  (d),  such  leave  would  be  treated  as  other  leave 
under  the  Act,  with  the  same  rights  to  employment  and  benefits 
protection  contained  in  section  104. 

Reasonable  grounds  under  subsection  (f)  of  section  110  could  in- 
clude such  factors  as  advice  of  counsel,  collective  bargaining  agree- 
ments, and  compliance  with  valid  state  and  local  laws,  the  refer- 
enced in  subsection  (b)  and  regulations  or  policies  promulgated  by 
the  Department  of  Labor. 

Commission  on  Family  and  Medical  Leave 

Title  III  of  this  Act  establishes  a  bipartisan  commission,  to  be 
known  as  the  Commission  on  Family  and  Medical  Leave,  to  con- 
duct a  comprehensive  study  relating  to  leave  policies  and  the  po- 
tential costs,  benefits,  and  impact  on  productivity  of  such  policies 
on  business.  The  Commission  shall  report  its  findings  to  Congress 
within  two  years  of  its  first  meeting. 

The  Commission  will  be  composed  of  12  voting  members  and  2 
ex-officio  members.  The  majority  and  minority  leadership  of  the 
House  of  Representatives  and  the  Senate  shall  each  appoint  one 
member  of  Congress  to  the  Commission  and  two  additioilal  Com- 
mission members  selected  by  virtue  of  their  expertise  in  family, 
medical  and  labor-management  issues,  including  small  business 
representatives.  The  Secretary  Health  and  Human  Resources  and 
the  Secretary  of  Labor  shall  serve  as  nonvoting  ex-officio  members. 

Miscellaneous 

Title  IV  of  the  Act  contains  miscellaneous  provisions  concerning 
the  effect  of  this  legislation  on  other  legislation  and  on  existing  em- 
ployment benefits,  encouraging  more  generous  leave  policies,  regu- 
lations, and  effective  dates.  Section  401(a)  provides  that  nothing  in 
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the  Act  shall  be  construed  to  modify  or  affect  in  any  way  any  Fed- 
eral or  state  law  prohibiting  discrimination  on  the  basis  of  race, 
color,  national  origin,  sex,  age  or  handicapped  status.  Thus,  for  ex- 
ample, nothing  in  this  legislation  may  be  read  to  affect  or  amend 
Title  VII  of  the  1964  Civil  Rights  Act,  42  U.S.C.  2000e  et  seq.,  as 
amended  by  P.L.  95-555,  92  Stat.  2076  (1978). 

The  bill  is  also  not  intended  to  modify  or  to  affect  the  Rehabilita- 
tion Act  of  1973,  as  amended,  or  the  regulations  concerning  em- 
ployment which  have  been  promulgated  pursuant  to  that  statute. 
Thus,  the  leave  provisions  of  this  bill  are  wholly  distinct  from  the 
reasonable  accommodation  obligations  of  employers  who  receive 
Federal  financial  assistance,  who  contract  with  the  Federal  govern- 
ment, or  of  the  Federal  government  itself.  Employees  with  disabil- 
ities who  meet  essential  job  requirements  may  request  such  accom- 
modations as  job  restructuring  or  the  modification  of  equipment 
under  the  1973  Act.  See  e.g.,  45  C.F.R.  Sec  84.11  et  seq.  The  purpose 
of  the  Act  is  to  apply  the  leave  provisions  of  the  bill  to  all  employ- 
ees and  employers  within  its  coverage,  and  not  to  limit  already  ex- 
isting rights  and  protections. 

The  intention  of  section  401(b)  is  to  make  clear  that  states  and 
localities  are  permitted  to  enact  family  and  medical  leave  laws  that 
provide  more  generous  leave  rights  than  those  provided  by  H.R.  2. 
This  applies  to  state  and  local  laws  in  effect  at  the  time  of  enact- 
ment or  state  and  local  laws  enacted  in  the  future.  Thus,  for  exam- 
ple, state  and  local  governments  are  free  to  enact  laws  that  provide 
greater  employee  coverage,  longer  leave  periods,  paid  leave,  or 
longer  or  more  inclusive  benefits  continuation  during  periods  of 
leave. 

For  example,  current  Oregon  law  provides  12  weeks  of  parental 
leave  for  eligible  employees  who  work  for  employers  of  25  or  more. 
Eligible  employees  employed  by  firms  of  50  or  more  would,  of 
course,  be  entitled  to  twelve  weeks  of  family  leave  under  this  Act; 
however,  nothing  in  this  Act  supersedes  Oregon's  provision  of  pa- 
rental leave  to  employees  of  firms  with  25  or  more  (but  fewer  than 
50)  employees.  Similarly,  Puerto  Rico's  law  providing  for  half  pay 
to  employees  temporarily  disabled  because  of  pregnancy,  childbirth 
or  related  medical  conditions  is  not  superseded  by  this  Act;  the  Act 
requires  only  that  employers  of  50  more  make  up  any  difference 
between  the  paid  disability  period  and  the  12- week  period  provided 
under  this  Act  so  that  employees  are  entitled  to  twelve  weeks  of 
paid  and  unpaid  leave. 

Section  402(a)  specifies  that  employers  must  continue  to  comply 
with  collective  bargaining  agreements  or  employment  benefit  plans 
providing  greater  benefits  than  the  Act  Conversely,  section  402(b) 
makes  clear  that  rights  under  the  Act  cannot  be  taken  away  by  col- 
lective bargaining  or  employer  plans. 

Finally,  section  405  sets  forth  the  Act's  effective  dates.  Title  III, 
creating  the  Commission,  goes  into  effect  immediately.  Where 
there  is  a  collective  bargaining  agreement  in  effect  on  the  date  of 
enactment,  Title  I  goes  into  effect  on  either  the  date  the  agreement 
terminates,  or  one  year  after  the  date  of  enactment,  whichever 
occurs  earlier.  Otherwise,  the  Act  goes  into  effect  six  months  after 
the  date  of  enactment.  The  Committee  intends  that,  after  the  effec- 
tive date,  and  employee  who  has  worked  for  the  employer  for  at 
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least  1000  hours  over  the  period  of  at  least  one  year  is  eligible  for 
leave  under  section  102.  Thus  employers  who  meet  the  eligibility 
requirements  of  section  101(3)(A)  on  the  effective  date  of  the  bill 
would  be  entitled  to  leave  starting  on  the  effective  date. 

INFLATIONARY  IMPACT  STATEMENT 

Given  the  CBO  cost  estimate  and  pursuant  to  clause  2(1)(4)  of 
rule  XI,  the  Committee  estimates  that  this  bill  will  not  have  a  sig- 
nificant inflationary  effect  on  prices  and  costs  in  the  operation  of 
the  national  economy. 

OVERSIGHT 

No  oversight  findings  have  been  presented  to  the  Committee  by 
the  Committee  on  Government  Operations.  The  Education  and 
Labor  Committee's  own  findings  are  incorporated  throughout  the 
discussion  above.  "Explanation  of  the  Bill". 

COST  ESTIMATE  OF  THE  CONGRESSIONAL  BUDGET  OFFICE 

There  follows  a  cost  estimate  submitted  by  the  Congressional 
Budget  Office,  in  accordance  with  the  requirements  of  House  rule 
XI,  clause  2(1)(3)(C)  and  XIII,  clause  7,  with  which  the  Committee 
agrees: 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  April  9,  1991. 

Hon.  William  D.  Ford, 

Chairman,  Committee  on  Education  and  Labor, 
U.S.  House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed H.R.  2,  the  Family  and  Medical  Leave  Act  of  1991  as  or- 
dered by  the  Committee  on  Education  and  Labor  on  March  20, 
1991.  This  cost  estimate  pertains  to  Titles  I,  III,  and  IV,  which  are 
reported  under  the  jurisdiction  of  the  House  Committee  on  Educa- 
tion and  Labor.  The  estimated  costs  of  Titles  I  and  III  are  discussed 
below.  Title  IV  contains  miscellaneous  provisions  that  have  no 
budgetary  impact. 

Title  I:  Title  I  of  H.R.  2  would  allow  a  private  sector  employee  up 
to  twelve  weeks'  leave  without  pay  during  any  12-month  period,  be- 
cause of  the  birth  of  a  son  or  daughter.  The  placement  of  a  child 
for  adoption  or  foster  care  with  the  employee  also  would  entitle  the 
employee  to  this  leave.  In  addition,  an  employee  could  claim  this 
leave  to  care  for  a  seriously  ill  son,  daughter,  spouse  or  parent. 
Also,  Title  I  would  permit  the  employee  up  to  12  workweeks  of 
temporary  medical  leave  in  any  12-month  period  due  to  a  serious 
health  condition  preventing  the  employee  from  performing  the 
functions  of  his  or  her  position.  Title  I  would  not  apply  to  any  em- 
ployer of  less  than  50  workers  if  the  total  number  of  employees  em- 
ployed by  that  employer  within  75  miles  of  that  worksite  is  less 
than  50. 

The  direct  costs  of  providing  this  leave  would  be  borne  entirely 
by  the  private  employer.  Nevertheless,  enactment  of  this  bill  would 
entail  additional  administrative  costs  for  the  Department  of  Labor 
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(DOL).  Costs  would  vary  with  the  number  of  claims  filed  under 
H.R.  2.  CBO  assumes  this  act  would  be  administered  directly  by  the 
DOL  Wage  and  Hour  Division. 

The  Wage  and  Hour  Division  works  to  obtain  compliance  with 
the  minimum  wage,  overtime,  child  labor,  and  other  employment 
standards,  and  we  assume  it  could  administer  this  act  as  well.  This 
Division  handles  compliance  actions  for  approximately  one  million 
people  per  year,  as  well  as  fulfilling  its  other  administrative  duties. 
The  budget  for  this  division  currently  is  about  $90  million  annual- 
ly. No  data  are  available  as  to  the  estimated  number  of  claims  that 
would  be  filed  under  the  Family  and  Medical  Leave  Act  of  1991. 
Costs  would  vary  not  only  with  the  caseload,  but  also  with  the 
manner  in  which  the  DOL  assures  compliance  with  these  provi- 
sions. 

Title  III:  Title  III  of  this  bill  would  establish  the  Commission  on 
Family  and  Medical  Leave  to  study  existing  and  proposed  policies 
on  such  leave,  and  the  potential  costs,  benefits,  and  impact  on  pro- 
ductivity of  such  policies  on  employers.  Travel  expenses,  per  diem 
allowances,  and  salary  and  overhead  costs  for  an  executive  director 
and  staff  also  are  authorized,  although  no  specific  authorization 
level  is  stated  in  the  bill.  We  estimate  these  costs  could  be  about 
$300,000  per  year  for  the  two-year  life  of  the  Commission.  Costs  of 
Title  II  most  likely  would  begin  late  in  fiscal  year  1991  or  in  1992, 
depending  on  the  date  of  enactment.  Titles  I  and  IV  of  the  bill 
would  take  effect  six  months  after  the  date  of  enactment,  while 
Title  III  would  become  effective  upon  enactment. 

Pay-as-you-go:  Because  the  bill  does  not  affect  direct  spending  or 
receipts,  there  are  no  pay-as-you-go  implications  under  the  proce- 
dures of  section  252  of  the  Budget  Enforcement  Act  of  1990. 

Estimated  cost  to  State  and  local  governments:  There  is  no  data 
available  for  estimating  the  cost  impact  of  H.R.  2  on  state  and  local 
governments.  They  would  be  responsible  for  any  costs  associated 
with  providing  the  leave  specified  in  Title  I  to  their  employees,  in- 
cluding employees  of  public  elementary  and  secondary  schools. 
These  costs  could  vary  with  the  frequency  and  duration  of  leave 
taken,  and  with  the  type  and  number  of  replacement  personnel 
needed.  Moreover,  by  the  end  of  1988  five  states  had  enacted  their 
own  parental  or  family  leave  laws,  and  at  least  14  states  have  simi- 
lar legislation  pending.  Therefore,  in  these  states,  H.R.  2  may  have 
less  of  an  effect  on  state  and  local  government  costs  than  in  those 
states  with  no  similar  legislation. 

Other  CBO  estimates:  Title  II  of  H.R.  2— Family  Leave  and  Tem- 
porary Medical  Leave  for  Civil  Service  Employees — was  reported 
by  the  House  Committee  on  Post  Office  and  Civil  Service,  on 
March  13,  1991.  CBO  provided  a  cost  estimate  of  Title  II  on  March 
28,  1991.  Title  IV — Coverage  of  Congressional  Employees — also  is 
under  the  jurisdiction  of  the  House  Administration  Committee,  but 
no  action  has  been  taken  by  this  committee  so  far. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them.  The  CBO  stall  contact  is  Cory  Oltman  (226-2820). 
Sincerely, 

Robert  D.  Reischauer, 

Director. 
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SECTION-BY-SECTION  ANALYSIS  OF  THE  FAMILY  AND  MEDICAL  LEAVE 
ACT  OF  1991,  (H.R.  2) 

Section  1.  Short  title;  table  of  contents 

Designates  this  Act  as  the  Family  and  Medical  Leave  Act  of  1991 
and  sets  out  the  table  of  contents. 

Section  2.  Findings  and  purposes 

States  Congress'  findings  that  the  number  of  single-parent  house- 
holds and  two-parent  households  in  which  the  single  parent  or  both 
parents  work  in  increasing  significantly;  it  is  important  for  fathers 
and  mothers  to  be  able  to  participate  in  early  childbearing  and  the 
care  of  their  children  with  serious  health  conditions;  the  lack  of 
employment  policies  to  accommodate  working  parents  forces  many 
individuals  to  choose  between  job  security  and  parenting;  and  there 
is  inadequate  job  security  for  employees  who  have  serious  health 
conditions  that  prevent  them  from  working  temporarily; 

The  purposes  of  this  Act  are  to  balance  the  demands  of  the  work- 
place and  the  needs  of  families;  to  entitle  employees  to  take  reason- 
able leave,  for  family  or  medical  reasons;  and  to  accommodate  the 
legitimate  interest  of  employers. 

Title  I — General  requirements  for  family  and  medical  leave 
Section  101.  Definitions 

This  section  defines  certain  terms  for  purposes  of  the  Act.  Those 
definitions  specifically  referenced  to  the  Fair  Labor  Standards  Act 
are  to  be  interpreted  similarly  under  this  Act.  Such  terms  include: 
Eligible  employee. — means  any  employee  as  defined  in  sec- 
tion 3(e)  of  the  Fair  Labor  Standards  Act  (FLSA)  who  is  em- 
ployed for  not  less  than  12  months  and  not  less  than  1000 
hours  over  the  previous  12-months  period,  except  that  such 
term  does  not  include  Federal  officers  or  employees  covered 
under  Title  II  of  the  Act. 

Employer. — means  any  person  engaged  in  commerce  who 
employs  50  or  more  employees  for  each  working  day  during 
each  of  20  or  more  workweeks  in  the  current  or  preceding  cal- 
endar year,  who  is  engaged  in  commerce;  any  successor  in  in- 
terest of  an  employer;  and  any  public  agency  defined  under 
section  3(x)  of  the  FLSA. 

Serious  health  condition. — means  an  illness,  injury,  impair- 
ment, or  physical  or  mental  condition  which  involves  inpatient 
care  in  a  hospital,  hospice,  or  residential  health  care  facility; 
or  continuing  treatment  or  supervision  by  a  health  care  provid- 
er. 

Health  Care  Provider. — means  a  doctor  of  medicine  or  oste- 
opathy legally  authorized  to  practice  medicine  and  surgery  by 
the  State  in  which  the  doctor  performs  such  function  or  action. 

Section  102.  Family  leave  requirement 

Entitles  an  employee  to  12  weeks  of  leave  during  any  12-month 
period;  because  of  the  birth,  placement  for  adoption  or  foster  care 
of  a  child;  in  order  to  care  for  an  employee's  son,  daughter,  spouse 
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or  parent  who  has  a  serious  health  condition;  or  because  of  an  em- 
ployee's own  serious  health  condition. 

When  taking  leave  because  of  the  birth  or  placement  of  a  child 
the  following  conditions  apply:  the  leave  expires  at  the  end  of  the 
12-month  period  after  such  birth  or  placement;  if  one  parent  takes 
leave  for  birth,  the  other  parent  may  not  take  such  leave  at  the 
same  time;  such  leave  may  not  be  taken  intermittently  unless  the 
employee  and  the  employer  agree  otherwise.  Leave  to  care  for  a  se- 
riously ill  family  member  or  one's  own  serious  illness  may  be  taken 
intermittently  when  medically  necessary,  subject  to  the  certifica- 
tion requirements.  All  leave  provided  under  the  Act  may  be 
unpaid. 

Either  the  employee  may  elect,  or  an  employer  may  require  the 
employee  to  substitute  for  leave  due  to  the  birth  or  placement  of  a 
child  or  leave  to  care  for  a  seriously  ill  family  member,  any  ac- 
crued paid  vacation  leave,  paid  personal  leave,  or  paid  family  leave 
and  such  paid  leave  may  offset  the  same  amount  of  required 
unpaid  leave.  Either  the  employee  may  elect,  or  an  employer  may 
require  the  employee  to  substitute  for  leave  due  to  an  employee's 
own  serious  illness  any  accrued  paid  vacation  leave,  paid  personal 
leave,  paid  sick  leave  or  paid  medical  leave  and  such  paid  leave 
may  offset  the  same  amounts  of  required  unpaid  leave. 

When  the  need  for  leave  is  foreseeable  the  employee  shall  pro- 
vide the  employer  with  reasonable  prior  notice.  When  the  need  for 
leave  is  foreseeable  based  on  planned  medical  treatment  or  supervi- 
sion, the  employee  shall  make  a  reasonable  effort  to  schedule  leave 
so  as  not  to  disrupt  unduly  the  employer's  operations,  subject  to 
the  approval  of  the  health  care  provider  of  the  employee  or  the  em- 
ployee's child,  spouse  or  parent. 

In  any  case  in  which  a  husband  and  wife  employed  by  the  same 
employer  are  entitled  to  leave  because  of  the  birth  or  placement  of 
a  child,  the  aggregate  period  of  leave  to  which  both  may  be  entitled 
may  be  limited  to  12  weeks. 

Section  103.  Certification 

An  employer  may  require  that  a  claim  for  leave  be  supported  by 
medical  certification.  Such  certification  shall  state:  (1)  the  date  on 
which  the  serious  health  condition  commenced,  (2)  the  probable  du- 
ration of  the  condition,  and  (3)  the  appropriate  medical  facts  within 
the  provider's  knowledge  regarding  the  condition.  For  purposes  of 
medical  leave,  such  certification  shall  also  state  that  the  employee 
is  unable  to  perform  the  functions  of  his  or  her  position.  For  pur- 
poses of  family  leave  to  care  for  a  seriously  ill  child,  spouse  or 
parent,  such  certification  shall  include  an  estimate  of  the  amount 
of  time  that  the  employee  is  needed  to  care  for  the  child,  spouse  or 
parent,  the  employer  may  require,  at  its  own  expense,  that  the  em- 
ployee obtain  a  second  opinion  and  that  the  employee  submit  peri- 
odic medical  recertifications.  Should  the  first  and  second  opinions 
differ,  the  employer  may  require,  at  its  own  expense,  the  opinion  of 
a  third  jointly  approved  health  care  provider,  whose  opinion  shall 
be  binding. 
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Section  IO4.  Employment  and  benefit  protection 

Entitles  any  employee  upon  the  return  from  leave  covered  by  the 
Act  to  be  restored  to  the  position  held  when  the  leave  commenced 
or  to  an  equivalent  position  with  equivalent  employment,  benefits, 
pay  and  other  terms  and  conditions  of  employment. 

The  taking  of  leave  shall  not  result  in  the  loss  of  any  employ- 
ment benefits  earned  before  the  commencement  of  leave;  except 
that  nothing  in  this  section  shall  entitle  any  employee  to  any  right 
or  benefit  to  which  the  employee  would  not  have  been  entitled  had 
the  employee  not  taken  leave. 

An  employer  may  deny  restoration  to  any  salaried  employee  who 
is  among  the  highest  paid  10  percent  of  employees  if  such  denial  is 
necessary  to  prevent  substantial  and  grievous  economic  injury  to 
the  employer.  For  this  exception  to  apply,  the  employer  must 
notify  the  relevant  employee  of  its  intent  to  deny  restoration  and  if 
leave  has  commenced,  permit  the  employee  to  elect  to  return  to 
employment. 

The  employee's  preexisting  health  benefits  shall  be  maintained 
during  any  leave  covered  by  the  Act. 

Section  105.  Prohibited  acts 

Makes  it  unlawful  for  any  employer  to  interfere  with,  restain  or 
deny  the  exercise  of  any  right  provided  under  this  title. 

Section  106.  Administrative  enforcement 

Authorizes  the  Secretary  of  Labor  to  issue  such  rules  and  regula- 
tions as  are  necessary  to  carry  out  this  section. 

Any  person  alleging  an  act  in  violation  of  this  title  may  file  a 
charge  with  the  Secretary.  A  charge  must  be  filed  within  1  year 
after  the  last  event  constitution  the  alleged  violation. 

After  the  charge  is  received,  the  Secretary  has  60  days  to  investi- 
gate the  charge  and  either  issue  a  complaint  or  dismiss  the  charge. 
The  Secretary  and  the  respondent  may  enter  into  a  settlement 
agreement  concerning  a  complaint,  except  that  such  shall  general- 
ly not  be  entered  into  over  the  objection  of  the  charging  party. 

If  at  the  end  of  the  60  day  period,  the  Secretary  has  not  issued  a 
complaint,  has  dismissed  the  charge,  or  has  disapproved  a  settle- 
ment agreement,  the  charging  party  may  bring  a  civil  action  as 
provided  under  this  title.  Such  election  shall  bar  further  adminis- 
trative action  by  the  Secretary  with  respect  to  the  violation  alleged 
in  the  charge. 

An  administrative  law  judge  shall  commence  a  hearing  on  the 
record  within  60  days  of  the  issuance  of  the  complaint.  The  deci- 
sion and  other  of  the  administrative  law  judge  shall  become  the 
final  decision  and  order  of  the  agency  unless,  pursuant  to  an 
appeal  by  an  aggrieved  party  within  30  days,  the  Secretary  modi-  \ 
fies  or  vacates  the  decision,  in  which  case  the  decision  of  the  Secre- 
tary in  the  final  decision. 

Any  person  aggrieved  by  a  final  order  may  obtain  review  in  the 
United  States  court  of  appeals  within  60  days  after  entry  of  such 
final  order.  | 
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Section  107.  Enforcement  by  civil  action 

Either  an  employee  or  the  Secretary  may  bring  a  civil  action 
against  any  employer  to  enforce  the  provisions  of  this  title  in  any 
appropriate  United  States  or  state  court  of  competent  jurisdiction. 
A  civil  action  may  not  be  commenced  if  the  Secretary  has  approved 
a  settlement  agreement  or  issued  a  complaint. 

No  civil  action  may  be  commenced  more  than  1  year  after  the 
date  of  the  last  event  constituting  the  alleged  violation  except  as 
provided  in  section  107(a)(5)(B). 

Section  108.  Investigative  authority 

Provides  the  Secretary  with  investigative  authority  as  empow- 
ered under  section  11(a)  of  the  FLSA. 

Section  109.  Relief 

An  employer  found  in  violation  of  this  title  is  liable  to  the  in- 
jured party  for  any  wages,  salary,  employment  benefits,  or  other 
compensation  denied  to  such  employee,  with  interest,  and  an  addi- 
tional amount  equal  to  the  greater  of  either  (1)  the  above  amount 
or  (2)  consequential  damages,  not  to  exceed  3  times  the  amount  de- 
termined above. 

The  court  may  in  its  discretion  reduce  the  amount  of  liability  of 
any  employer  found  to  have  violated  this  title  upon  proof  that  the 
employer  acted  in  the  reasonable  and  good  faith  belief  that  it  was 
not  in  violation  of  this  title. 

The  prevailing  party,  other  than  the  United  States,  may  be 
awarded  reasonable  attorney's  fees. 

Section  110.  Special  rules  concerning  employees  of  local  educational 
agencies 

A  public  or  private  elementary  or  secondary  school  will  not  be 
considered  in  violation  of  any  existing  laws  solely  because  leave 
was  provided. 

If  a  public  or  private  elementary  or  secondary  school  teacher 
seeks  to  take  intermittent  medical  leave  which  is  foreseeable  based 
on  planned  medical  treatment  and  if  such  leave  will  result  in  the 
teacher's  absence  from  the  classroom  over  20%  of  the  time,  the 
teacher  may  be  required  to  either  (a)  take  continuous  leave  for  the 
entire  treatment  period  or  (b)  be  placed  in  an  equivalent  position 
that  would  not  be  as  disruptive  to  the  classroom. 

A  public  elementary  or  secondary  school  teacher  may  be  re- 
quired to  extend  leave  through  the  end  of  a  semester  if  a  teacher 
would  otherwise  have  returned  within  the  last  2-3  weeks  of  the  se- 
mester's end,  depending  on  the  date  in  which  the  leave  commenced 
and  the  duration  of  the  leave. 

For  purposes  of  certain  enforcement  actions,  determinations 
shall  be  made  on  the  basis  of  established  school  board  policies. 

Section  111.  Notice. 

Each  employer  shall  post  a  notice  setting  forth  the  pertinent  pro- 
visions of  this  title.  Any  employer  who  willfully  violates  this  sec- 
tion is  liable  up  to  $100  for  each  offense. 
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Section  112.  Regulations. 

The  Secretary  shall  prescribe  such  regulations  as  are  necessary 
to  carry  out  this  title  within  60  days  after  the  date  of  the  enact- 
ment of  this  Act. 

Title  n — Family  Leave  and  Temporary  Medical  Leave  for  Civil 
Service  Employees 

Extends  coverage  of  the  Act  to  federal  government  employees. 
(This  title  is  within  the  jurisdiction  of  the  Post  Office  and  Civil 
Service  Committee.) 

Title  III — Commission  on  Family  and  Medical  Leave 

Section  301.  Establishment 

Establishes  the  Commission  on  Family  and  Medical  Leave. 

Section  302.  Duties 

The  Commission  shall  conduct  a  comprehensive  study  of  existing 
and  proposed  policies  relating  to  family  and  medical  leave  and  the 
costs,  benefits,  and  impact  on  productivity  of  such  policies  on  em- 
ployers with  fewer  then  50  employees.  The  Commission  shall 
submit  a  report  to  the  Congress  within  2  years,  which  may  include 
legislative  recommendations  concerning  the  coverage  of  employers 
with  fewer  than  50  employees 

Section  303.  Membership 

The  Commission  shall  be  composed  of  12  voting  members  and  2 
ex-officio  members  appointed  as  follows — 1  senator,  appointed  by 
the  majority  leader  of  the  Senate,  1  senator  appointed  by  the  mi- 
nority leader  of  the  Senate;  1  member  of  the  House  of  Representa- 
tives appointed  by  the  Speaker  of  the  House  of  Representatives,  1 
member  of  the  House  of  Representatives  appointed  by  the  minority 
leader  of  the  House  of  Representatives;  and  8  additional  members, 
2  appointed  by  each  of  the  above.  Such  members  shall  be  appointed 
by  virtue  of  demonstrated  expertise  in  family,  disability  and  labor- 
management  issues  and  shall  include  representatives  of  small  busi- 
ness. The  Secretary  of  Health  and  Human  Services  and  the  Secre- 
tary of  Labor  shall  serve  as  nonvoting  ex-officio  members. 

Section  304-  Compensation 

The  Members  of  the  Commission  shall  be  unpaid. 

Section  305.  Powers 

The  Commission  shall  meet  within  30  days  of  appointment  and 
shall  hold  such  hearings  as  appropriate.  The  Commission  may 
obtain  from  any  federal  agency  information  necessary  to  enable  it 
to  carry  out  this  Act.  The  commission  may  request  use  of  the  facili- 
ties, services,  or  personnel  of  any  federal  agency  to  assist  in  carry- 
ing out  its  duties. 

Section  306.  Termination 

The  Commission  shall  terminate  30  days  after  the  date  of  the 
submission  of  its  final  report  to  the  Congress. 
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Section  401.  Effect  on  other  laws 

Nothing  in  this  Act  shall  be  construed  to  affect  any  federal  or 
state  law  prohibiting  discrimination  or  any  state  law  which  pro- 
vides greater  family  or  medical  leave  rights. 

Section  402,  Effect  on  existing  employment  benefits 

Nothing  in  this  Act  shall  diminish  an  employer's  obligation 
under  a  collective  bargaining  agreement  or  employment  benefit 
plan  to  provide  greater  leave  rights  nor  may  the  rights  provided 
under  this  title  be  diminished  by  such  an  agreement  or  plan. 

Section  403.  Encouragement  of  more  generous  leave  policies 

Nothing  in  this  Act  shall  be  construed  to  discourage  employers 
from  adopting  leave  policies  more  generous  than  required  under 
this  Act. 

Section  404-  Effective  dates 

This  Act  shall  generally  take  effect  6  months  after  the  date  of 
enactment.  In  the  case  of  a  collective  bargaining  agreement,  in 
effect  on  the  date  of  enactment,  the  Act  shall  take  effect  upon  the 
termination  of  the  agreement,  but  no  later  than  12  months  after 
enactment.  The  Commission  on  Family  and  Medical  Leave  shall 
take  effect  on  the  date  of  enactment. 

Section  405.  Regulations 

The  Secretary  shall  prescribe  such  regulations  as  are  necessary 
to  carry  out  this  Act  within  60  days  after  the  date  of  enactment. 

Section  501.  Coverage  of  congressional  employees 

The  rights  and  protections  provided  under  sections  106  through 
107  (other  than  section  106(b))  shall  apply  to  employees  of  the 
House  of  Representatives.  Enforcement  of  this  provision  shall  be  in 
accordance  with  the  House  adopted  Fair  Employment  Practices 
Resolution.  This  title  is  within  the  jurisdiction  of  the  Committee  on 
House  Administration. 

CHANGES  IN  EXISTING  LAW  MADE  BY  THE  BILL,  AS  REPORTED 

The  amendment  made  by  the  Committee  on  Education  and 
Labor  to  H.R.  2  made  no  changes  to  existing  law  under  its  jurisdic- 
tion. For  changes  to  existing  law  made  by  the  Committee  on  Post 
Office  and  Civil  Servce,  see  the  report  filed  by  that  committee. 


MINORITY  VIEWS  ON  H.R.  2 


The  legislation  subject  to  this  report,  stated  simply,  constitutes 
misguided  public  policy.  It  attempts  to  address  perceived  societal 
problems  arising  from  changing  workforce  demographics  with  a 
sledgehammer,  flawed  approach  which  will  ultimately  be  counter- 
productive to  the  interests  of  both  employers  and  employees. 

H.R.  2  is^not  a  bipartisan  effort.  Twelve  of  the  thirteen  Republi- 
can members  of  the  Education  and  Labor  Committee  voted  against 
its  largely  identical  predecessor,  H.R.  770,  numerous  objections 
were  raised  against  H.R.  2  at  the  Committee  markup  on  March  20, 
1991,^  and  the  Administration  opposes  this  bill.  Secretary  of  Labor 
Lynn  Martin  has  stated,  as  did  former  Secretary  Elizabeth  Dole, 
that  the  President  will  be  advised  to  veto  H.R.  2  and  any  mandated 
leave  legislation. 

I 

Need  for  the  Legislation 

H.R.  2  is  a  legislative  initiative  in  search  of  a  problem  to  solve. 
Proponents  of  the  bill  believe  that  Congress  must  impose  a  federal 
mandate  requiring  employers  to  provide  unpaid  family  and  medical 
leave  for  two  reasons:  (1)  the  American  public  is  demanding  such 
leave  so  that  workers,  particularly  women,  can  more  easily  meet 
the  demands  of  both  home  and  work  and  (2)  American  businesses 
are  not  addressing  that  demand  voluntarily. 

We  disagree  on  both  points. 

Recent  surveys  belie  the  claim  that  parental  leave  is  at  the  fore- 
front of  worker  demands.  A  1989  Washington  Post/ABC  News  poll 
asked  respondents  to  rank  a  variety  of  high  profile  legislative  pri- 
orities in  order  of  importance.  Only  3%  of  respondents  identified 
parental  leave  as  a  high  priority,  clearly  not  an  indication  of  criti- 
cal need.  CBS  News  and  the  New  York  Times  have  conducted  an 
annual  poll  since  1981,  asking  about  **the  most  important  problem 
facing  the  country  today."  Not  once  has  parental  leave  been  men- 
tioned spontaneously.  Further,  when  the  same  question  was  asked 
about  the  most  important  questions  facing  women  today,  parental 
leave  again  did  not  make  the  list. 

Similarly,  a  1990  EBRI/Gallup  poll  on  the  importance  of  a  varie- 
ty of  different  benefits  shows  that  only  1  percent  of  Americans 
identified  parental  leave  as  the  "most  important'^  benefit,  while  a 
full  16  percent  felt  this  benefit  was  the  "least  important."  This 
finding  varied  little  with  the  sex  and  marital  status  of  the  respond- 
ent. 

The  claim  that  employers  are  unresponsive  to  the  family  needs 
of  their  employers  similarly  fails  to  stand  up  to  close  examination. 


*  The  bill  was  reported  out  by  voice  vote. 
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A  1989  Harris  poll  finds,  to  the  contrary,  that  73  percent  of  em- 
ployees feel  that  their  employer  makes  adequate  provisions  for 
both  the  regular  and  emergency  needs  of  working  parents.  In  fact, 
employers  in  ever  greater  numbers  are  offering  new,  customized 
benefit  packages  to  their  employees  to  meet  family,  disability,  and 
other  needs.  A  1987  survey  conducted  by  the  National  Council  of 
Jewish  Women  found  that  71  percent  of  women  working  for  firms 
with  20  or  more  employees  were  covered  by  a  formal  maternity 
leave  policy.  Nearly  75  percent  of  small  business  owners  offer  leave 
to  new  parents  or  sick  employees.  Indeed,  a  1989  BNA  Special 
Report  Series  on  Work  and  Family  found  that  some  form  of  paren- 
tal leave  was  offered  by  a  full  75  percent  of  all  employers.  Addi- 
tionally, these  formal  policies  are  often  supplemented  by  more  in- 
formal, ad  hoc  employer  accommodations  designed  to  address  spe- 
cific employee  needs. 

It  is  important  to  note  that  these  survey  results  reflect  a  long- 
standing and  growing  trend  in  the  business  community  to  address 
the  needs  of  families.  A  1986  survey  of  nearly  400  large  companies 
conducted  by  Catalyst,  a  New  York  research  and  advisory  organiza- 
tion, found  that  almost  35  percent  of  those  companies  had  in- 
creased the  length  of  paid  maternity  leave  in  the  previous  five 
years.  Another  study,  conducted  by  the  Conference  Board,  a  New 
York  business  research  group,  found  that  the  number  of  companies 
offering  some  form  of  maternity  leave  had  increased  fourfold  since 
1982  to  include  some  2,300  companies. 

Finally,  public  opinion  clearly  does  not  support  federal  interven- 
tion in  this  area.  A  1987  Fingerhut/Granados  opinion  poll  found 
that  62  percent  of  Americans  feel  that  it  is  ''unfair  for  the  par- 
ents." A  1990  poll  found  that  63  percent  of  those  polled  feel  that 
granting  unpaid  parental  leave  is  "nice  but  should  not  be  required" 
or  "expected"  of  companies.  A  January  1991  Penn  &  Schoen  poll 
bears  out  these  figures.  A  full  89  percent  of  respondents  felt  that 
employee  benefits  should  be  a  matter  decided  by  employers  and 
employees,  not  mandated  by  the  federal  government. 

Demographic  trends  in  the  work  force  will  ensure  that  such  ben- 
efit practices  will  become  even  more  prevalent  in  the  workplace,  if 
for  no  other  reason  than  to  attract  the  best  of  the  new  entrants 
into  the  work  force.  According  to  the  U.S.  Department  of  Labor's 
1987  "Workforce  2000"  study,  over  60  percent  of  new  entrants  into 
the  labor  force  will  be  women.  Simultaneously,  the  lower  birthrate 
of  the  1970s  is  resulting  in  a  shrinking  labor  pool.  Employers,  there- 
fore, will  face  intense  competition  to  recruit  and  retain  workers, 
most  of  whom  will  be  women.  Simple  principles  of  supply  and 
demand — without  government  involvement — will  require  employ- 
ers to  develop  benefit /leave  packages  responsive  to  the  needs  of 
these  workers. 

State  and  International  Comparisons 

Proponents  of  H.R.  2  often  point  to  the  inequity  presented  to 
American  workers  by  the  wide  variety  of  State  statutes  on  parental 
leave  already  on  the  books.  They  assert  that  their  proposal  would 
ensure  all  American  workers  would  be  covered  by  the  same  "mini- 
mum standard"  for  leave. 
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However,  a  careful  analysis  of  the  State  statutes  shows  clearly 
that  the  provisions  of  H.R.  2  in  no  way  represent  minimum  stand- 
ards. Indeed,  the  proposed  legislation  goes  far  beyond  anything  cur- 
rently enacted,  resembling  more  of  a  "maximum"  than  a  "mini- 
mum" benefit. 

A  1989  study  by  the  Center  for  Policy  Alternatives,  updated  in 
1991,  compares  provisions  for  family  and  medical  leave  in  the 
United  States,  finding  such  statutes  in  22  States,  the  District  of  Co- 
lumbia, and  Puerto  Rico.^  Of  these  States,  eight  provide  only  ma- 
ternity disability  leave  for  women,  ranging  in  length  from  8  weeks 
per  year  to  one  year.  An  additional  eight  States  provide  leave  for 
new  parents  and  family  care;  the  length  of  leave  under  these  stat- 
utes ranges  from  6  weeks  per  year  to  one  year,  with  most  providing 
between  6  and  12  weeks  per  year.  One  State,  Kentucky,  provides 
leave  only  for  new  parents  of  adopted  children  for  up  to  6  weeks 
per  year.  Oregon  provides  12  weeli  of  leave  for  new  parents,  with 
additional  maternity  disability  leave.  South  Carolina  provides 
family  care  only,  for  5  days  per  year.  Only  one  State,  Connecticut, 
addresses  all  four  types  of  leave — new  parents,  family  care,  person- 
al illness,  and  maternity — providing  16  weeks  of  leave  over  two 
years  for  private  employees  and  24  weeks  of  leave  over  two  years 
for  public  employees. 

The  remaining  three  States  (Maine,  Rhode  Island,  and  West  Vir- 
ginia) and  the  District  of  Columbia  have  statutes  similar  in  breadth 
to  H.R.  2 — i.e.,  containing  provisions  addressing  leave  to  care  for 
newborns,  sick  family  members,  and  personal  illness.  The  length  of 
such  leave  ranges  from  8  weeks  every  two  years  to  32  weeks  over 
two  years. 

Other  critical  differences  between  the  State  statutes  and  H.R.  2 
include  (1)  the  employers  covered  by  the  statute — with  five  States 
covering  State  agencies  only  and  coverage  of  private  employers 
ranging  from  21  to  250  employees,  (2)  the  employees  covered — from 
female  State  employees  only  to  private  employees  who  have 
worked  at  least  20  hours  per  week  for  the  same  employer  for  the 
previous  year,  (3)  the  treatment  of  benefits  continuation — from  no 
provision  or  a  requirement  that  the  employee  completely  finance 
such  benefits  to  employer  continuation  of  benefits,  and  (4)  provi- 
sions for  remedies — with  the  most  typical  limiting  remedies  to  rein- 
statement, injunctive  relief,  back  pay,  and  attorney  fees,  without 
allowing  damages  as  H.R.  2  provides. 

In  sum,  while  24  parental  leave  statutes  have  been  enacted  in 
this  country,  only  twelve  provide  equal  or  greater  amounts  of  leave 
(four  in  states  providing  maternity  leave  only) — and  only  two  are 
arguably  equivalent  to  H.R.  2  in  scope  of  leave  allowed.  Such  statis- 
tics hardly  support  the  argument  that  H.R.  2  represents  a  "mini- 
mum" standard  for  this  country. 

International  trends  in  parental  leave  are  also  often  cited  by  sup- 
porters of  H.R.  2  as  a  rationale  for  imposing  mandated  family  and 
parental  leave  policies  on  the  American  economy.  This  argument 


2  Other  studies,  including  those  by  the  Society  for  Human  Resource  Management,  the  U.S. 

Chamber  of  Commerce,  the  Department  of  Labor,  the  Employee  Benefit  Research  Institute,  the  i 

Women's  Legal  Defense  Fund,  and  the  National  Association  of  Manufacturers,  identify  an  addi-  | 

tional  ten  States  having  some  form  of  parental  leave  legislation  on  their  books.  ! 
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fails  to  recognize  two  important  caveats:  the  basic  philosophical 
and  cultural  differences  which  set  America  apart  from  any  other 
nation  on  earth  and  the  impact  of  such  policies  in  those  countries 
which  have  adopted  them. 

For  example,  Japan's  requirement  for  12  weeks  of  partially  paid 
maternity  leave  is  frequently  touted.  What  proponents  fail  to  men- 
tion is  the  prevalence  of  women  in  the  Japanese  work  force  and 
the  role  such  women  play.  The  labor  force  participation  rate  for 
Japanese  women  in  1988  was  only  48.9  percent,  compared  with  56.6 
percent  in  the  United  States.  Further,  there  has  been  a  decline  in 
female  labor  force  participation  in  Japan  in  the  post- World  War  II 
years.  Once  in  the  work  force,  the  role  to  which  women  are  relegat- 
ed and  the  attitudes  towards  pregnant  women  are  in  sharp  con- 
trast to  the  situation  in  the  United  States. 

An  article  by  Margaret  Shapiro  which  appeared  in  the  Washing- 
ton Post  on  February  8,  1988,  entitled  "In  Japan,  the  Son  Still 
Rises — Women's  Main  Role  Remains  Housewife,"  clearly  demon- 
strates what  the  Japanese  woman  faces. 

In  a  country  where  wives  are  often  addressed  by  their 
husbands  as  oi  (*'hey  you")  or  gusai  ("dumb  wife"),  and  the 
term  "women's  wisdom"  means  shallow  thinking,  career- 
minded  women  are  a  rarity. 

Women  make  up  about  40  percent  of  Japan's  workforce. 
But  those  who  venture  outside  the  house  usually  are  given 
the  lowest  paid,  least  significant  work,  often  wearing  office 
uniforms  with  aprons  to  run  errands  and  pour  tea  for 
bosses  and  male  colleagues.  On  average,  they  earn  half  of 
what  men  do. 

While  most  women  begin  working  upon  graduation, 
more  than  two-thirds  quit  when  they  get  married  and 
most  of  the  rest  resign  when  they  are  pregnant,  citing  a 
combination  of  personal  desire  and  social  pressure. 

"I  was  directly  told  what  a  shameful  thing  it  is  to  con- 
tinue working  when  I  was  pregnant,  that  it  doesn't  look 
good  to  be  working,"  said  Ichiko  Ishihara,  the  only  woman 
ever  to  become  a  top  department  store  executive  here. 

Sweden  is  also  often  cited  as  an  example  of  responsible  govern- 
ment intervention  in  the  area  of  family  leave.  But  Sweden's  labor 
market  "is  sex  segregated  to  an  exceptional  degree,"  and  women 
are  "rarely  found  in  management  positions,"  according  to  a  1989 
study  by  the  Women's  Research  and  Education  Institute  (WREI). 

In  West  Germany,  parental  leave  policies  have  had  a  high  nega- 
tive impact  for  many  women.  While  the  priority  placed  on  job  secu- 
rity has  benefited  women,  it  has  also  carried  with  it  significant 
costs.  As  discussed  in  the  WREI  study: 

[W]omen  in  the  Federal  Republic  of  Germany  appear  to 
pay  a  price  for  job  security  in  the  form  of  reduced  employ- 
ment opportunies*  *  *. 

*  *  *  [S]ince  the  entitlement  creates  new  and  potentially 
expensive  obligations  for  employers,  it  inevitably  reduces 
the  competitive  position  of  young  women  in  the  labor 
market.  .  .  . 
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More  significant  discrimination  is  likely  to  be  felt  by 
young  women  trying  to  break  out  of  traditionally  female 
jobs. 

Further,  experience  with  parental  leave  in  Great  Britain  has  un- 
covered a  significant  burden  for  employers  as  well,  a  burden  likely 
to  be  even  greater  in  the  United  States — the  problem  of  "no 
shows."  A  Public  Studies  Institute  poll  conducted  in  Great  Britain 
found  that  over  one-third  of  women  eligible  for  job  reinstatement 
who  notified  their  employers  that  they  would  be  returning  to  work 
failed  to  do  so.  The  majority  of  those  not  returning  said  that  they 
either  had  no  intention  or  no  real  expectation  of  returning  to  work 
but  wanted  to  ''keep  their  options  open."  According  to  the  WREI 
report: 

The  difficulties  for  employers  could  easily  be  more  seri- 
ous in  the  United  States.  First,  incentives  for  women  to 
give  notice  of  intent  to  return,  whatever  their  real  inclina- 
tion, would  be  stronger  than  in  the  United  Kingdom.  In 
the  United  States,  crucial  fringe  benefits,  such  as  health 
insurance,  depend  upon  maintenance  of  an  employment 
relationship.  .  .  .  Second,  Americans  are  far  more  litigious 
than  the  British,  and  ''informal  checks,"  such  as  calling  to 
ask  if  the  mother  still  actually  intends  to  return,  as  much 
more  likely  to  result  in  grievances  or  litigation. 

Clearly,  this  advocacy  of  "copy  cat"  policies  on  the  part  of  propo- 
nents of  H.R.  2  has  other  public  policy  implications  well  beyond  the 
specific  issues  discussed  above.  For  example,  it  has  been  estimated 
that  three  quarters  of  industrialized  nations  pay  their  manufactur- 
ing workers  less  than  what  a  comparable  worker  earns  in  the 
United  States.  Should  Congress,  therefore,  adopt  the  status  quo 
from  other  countries  and  require  that  wages  be  lowered  in  this 
country?  Obviously  not.  The  point  is  only  that  analogies  from  for- 
eign countries  with  different  cultures  and  economies  have  little 
persuasive  value  as  to  what  policies  are  proper  for  this  country. 

Finally,  it  might  be  asked  whether  we  wish  to  draw  upon  the 
practices  of  European  countries  which  have  demonstrated  job 
growth  far  behind  that  of  the  United  States.  While  cause-and-effect 
relationships  are  always  difficult  to  draw  precisely,  this  argument 
was  put  forth  persuasively  by  Dr.  Marvin  Kosters  of  the  American 
Enterprise  Institute  during  testimony  before  the  Subcommittee  on 
February  28,  1991: 

*  *  *  During  the  1980s,  job  creation  in  Western  Europe- 
an countries  was  very  weak  compared  with  the  United 
States  and  their  unemployment  rate  was  higher.  Many  an- 
alysts were  led  to  question  whether  the  extensive  protec- 
tions and  requirements  in  European  labor  markets  left 
them  with  too  little  flexibility  for  labor  market  adjustment 
and  new  job  creation  .  .  .  whatever  requirements  are  im- 
posed by  Western  European  countries  should  be  imitated 
by  us. 

None  of  this  is  to  say  that  there  are  not  gaps  in  coverage  for 
family  and  medical  leave  in  this  country  or  that  tragic  examples  of  j 
abusive  treatment  do  not  exist.  But,  given  the  growing  responsive- 
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ness  of  employers  and  the  likelihood  of  this  trend  continuing,  we 
believe  that  Congress  should  require  more  than  anecdotal  informa- 
tion, relatively  isolated  examples  of  problems,  and  questionable 
analogies  to  practices  in  foreign  countries  before  it  enacts  virtually 
unprecedented  legislation  imposing  mandated  benefits. 

Costs 

What  degree  of  economic  burden  would  the  Family  and  Medical 
Leave  Act  of  1991  place  on  employers?  Supporters  of  the  bill  were 
pleased  when  the  General  Accounting  Office  (GAO),  in  testimony 
before  the  Education  and  Labor  Committee  in  1987,  estimated  that 
the  legislation  would  cost  American  businesses  ''only"  approximate- 
ly $188  million  annually  when  firms  with  50  or  more  employees 
were  covered.  However,  proponents  fail  to  note  that  GAO  increased 
this  estimate  by  nearly  60%  in  1989,  to  $330  million  each  year, 
upon  the  assumption  that  leave  to  care  for  an  ill  spouse  would  be 
included.  Of  course,  H.R.  2  now  includes  such  leave.  Further,  even 
this  substantially  higher  estimate  admittedly  did  not  take  into  ac- 
count a  number  of  other  critical  cost  factors. 

For  example,  GAO  did  not  modify  its  factors  on  employer  health 
insurance  costs,  the  nation's  birth  rate,  or  the  size  of  the  work 
force,  from  its  original  analysis  in  1987.  Employer  health  care  costs 
rose  46  percent  just  between  1988  and  1990.  The  nation's  birth  rate 
has  risen  approximately  8  percent  since  that  time  and,  even  in  the 
face  of  rising  unemployment,  total  employment  has  expanded  by 
nearly  5  percent  since  1987.  Obviously,  all  of  these  factors  would 
have  a  significant  impact  on  even  the  revised  cost  estimate  put 
forth  by  GAO,  based  as  it  is  on  data  which  is  now  at  best  four 
years  old. 

In  addition,  while  even  GAO's  arguably  outdated  estimate  is  not 
small,  this  figure  still  significantly  understates  the  true  cost  of  the 
legislation,  for  several  reasons: 

(1)  Health  Care  Coverage  Costs;  Other  Costs:  Most  importantly, 
GAO's  cost  estimates  reflect  only  the  cost  of  required  continuation 
of  health  insurance  coverage.  Even  accepting  GAO's  estimates — 
and  a  study  by  Robert  Nathan  Associates  estimated  that  costs  for 
health  care  coverage  could  range  up  to  $573  million  annually,  de- 
pending on  certain  factors — it  is  important  to  note  that  other  costs 
have  been  ignored.  Based  on  its  limited  survey  of  80  firms  in  only 
two  marketplaces,  GAO  determined  that  no  costs  would  be  in- 
curred as  a  result  of  absences  of  employees  on  leave,  obviously  feel- 
ing that  no  losses  in  productivity  would  occur,  that  temporary  re- 
placement workers  could  be  hired  at  costs  comparable  to  that  of 
the  employee  and,  where  no  replacement  was  hired,  that  the  em- 
ployee's work  could  be  assumed  by  other  employees  on  the  job.  The 
GAO  analysis  appears  to  assume  that  workers  are  completely  fun- 
gible and  can  be  placed  in  and  out  of  different  jobs  without  difficul- 
ty, like  widgets,  without  training  or  job  acculturation.^ 


^  In  contrast,  a  study  conducted  for  the  Small  Business  Administration  in  1989  found  that 
there  were  additional  costs  to  an  employer  associated  with  an  employee  taking  leave.  These 
costs  include  handling  the  work  of  the  employee  on  leave  and  continuing  the  health  care  cover- 
age of  the  employee.  The  study  estimated  the  cost  to  be  $612  million  per  year,  even  though  that 
estimate  was  based  on  only  6  weeks  of  unpaid  maternity  leave. 


68 


No  conclusion  has  been  more  strongly  disputed  by  the  business 
community — the  very  people  with  actual  experience  in  managing 
work  forces  and  producing  products — on  the  basis  that  it  ignores 
significant  costs  associated  with  recruitment  of  a  new,  replacement 
employee,  training  of  the  replacement  employee,  the  overall  sub- 
standard performance  during  this  period  of  training  and  adjust- 
ment, and  the  resultant  lower  levels  of  productivity. 

Further,  if  no  replacement  worker  is  hired,  the  work  of  the  em- 
ployee on  leave  either  is  not  performed  or  must  be  undertaken  by 
fellow  employees,  often  with  accompanying  overtime  wage  costs. 
Either  situation  results  in  reduced  productivity  which  will  evidence 
itself  in  lower  rates  of  production  or  a  lesser  quality  in  goods  pro- 
duced. By  ignoring  these  costs,  the  GAO  assumes,  in  short,  that 
most  companies  normally  operate  at  such  levels  of  inefficiency  that 
a  worker  here  or  there  will  not  be  missed  and  that  his  or  her  work 
can  be  easily  spread  out  among  other  workers  without  impairing 
output.  While  these  assumptions  may  be  true  about  some  t3^es  of 
jobs  and  some  companies,  surely  they  do  not  typify  the  American 
workplace. 

While  it  is  difficult  to  determine,  as  the  employer  community 
has  acknowledged,  the  exact  costs  of  this  legislation  over  and  above 
those  of  health  care  coverage,  some  estimates  can  be  made. 

A  recent  case  study  by  J.  Douglas  Phillips  in  "The  Price  Tag  on 
Turnover,"  Personnel  Journal,  December  1990,  provides  significant 
insight  into  these  costs.  Mr.  Phillips  found  that  high  employee 
turnover  is  frequently  cited  as  a  major  contributor  to  lagging  U.S. 
productivity  an  the  failure  of  U.S.  industries  to  compete  effectively. 
He  also  concluded  that  hidden  expenses  accounted  for  80  percent 
or  more  of  turnover  costs,  but  they  are  rarely  counted  because 
human  efficiency  is  difficult  to  weigh.  Two  unrelated  case  studies 
conducted  by  Mr.  Phillips  in  1980,  one  of  which  was  repeated  in 
1988,  document  this  idea. 

One  study  found  that  turnover  costs  are  equivalent  to  between 
1.2  and  2.0  times  the  annual  salary  of  the  position  in  question.  In 
addition,  visible  costs  were  found  to  account  for  only  10%-15%  of 
total  turnover  costs.  The  second  study  found  that  an  average  on 
13.5  months  were  required  for  a  new  employee  to  achieve  maxi- 
mum efficiency.  According  to  Mr.  Phillips'  study,  the  calculated 
turnover  costs  for  a  postion  with  an  average  salary  of  $38,900  at  a 
chemical  company  were — 


1.  Inefficiency  of  incoming  employees   $18,600 

2.  Inefficiency  of  coworkers  closely  associated  with  incoming  employees....  11,700 

3.  Inefficiency  of  departing  employees   2,200 

4.  Inefficiency  of  coworkers  closely  associated  with  departing  employees...  800 

5.  Inefficiency  of  position  being  filled  while  vacant   19,000 

6.  Out-of-pocket  processing  costs   2,400 

7.  Human  Resources  Department  processing  costs   900 

8.  Non-Human  Resources  Department  employee  processing  costs   2,500 


Total  costs   58,100 


The  American  Society  for  Personnel  Administration  (ASP A)  [now 
the  Society  for  Human  Resource  Management]  provides  further  in- 
sight into  these  hidden  costs,  estimating  that  the  cost  of  recruiting 
a  new  employee  usually  amounts  to  about  one-third  of  the  new  em- 
ployee's annual  salary,  that  the  cost  of  training  a  new  employee 
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usually  amounts  to  about  10  percent  of  the  new  employee's  annual 
salary,  and  that  the  cost  of  productivity  down  time  (the  time  lost 
while  the  new  employee  learns  the  job)  often  amounts  to  50  percent 
of  the  first  year's  salary.  Using  the  ASPA  guidelines,  the  approxi- 
mate cost  of  replacing  an  employee  earning  an  annual  salary  of 
$12,000  would  amount  to  $4,000  in  recruitment  expenses,  $1,200  in 
training  costs,  and  $6,000  in  lost  productivity — a  total  of  $11,200. 

GAO,  in  its  report,  estimates  that  1,675,000  employees  would 
take  advantage  of  a  parental  leave  law  in  the  first  year  after  enact- 
ment. GAO  also  estimates  that  30  percent  of  those  workers  would 
be  replaced  with  temporary  during  their  absence.  If  only  30  per- 
cent of  the  1,675,000  employees  were  replaced  during  their  absence, 
the  cost  to  employers  (iDased  on  the  above  calculations  from  the 
ASPA)  just  for  temporarily  replacing  employees  could  conservative- 
ly be  estimated  at  $56,280,000. 

Of  course,  this  estimate  does  not  cover  losses  in  productivity  or 
overtime  wages  which  would  likely  result  when  an  employee  is  not 
replaced.  These  costs  defy  even  theoretical  dollar  quantification  but 
are,  nonetheless,  significant. 

(2)  Definitions:  GAO  found  the  critical  definition  of  "serious 
health  condition"  in  the  bill  unworkable  for  the  purposes  of  esti- 
mating costs  under  its  survey.  It  therefore  defined  the  term  as  that 
requiring  thirty-one  days  of  bed  rest  for  purposes  of  care  of  an  ill 
child,  spouse  or  of  the  employee  himself  and,  for  the  purposes  of 
estimating  cost  for  leave  for  the  care  of  an  ill  parent,  as  that  re- 
quiring long-term  assistance  requiring  daily  assistance  with  person- 
al hygiene,  mobility,  or  taking  medication.  In  fact,  the  criteria  pro- 
vided for  leave  for  a  "serious  health  condition"  under  H.R.  2  (as 
discussed  in  more  detail  below)  is  so  broad  and  general  that  it 
would  apparently  allow  leave  for  many  less  severe  conditions  not 
covered  by  GAO's  definition,  greatly  increasing  costs.  Indeed,  the 
experience  in  Wisconsin,  where  the  State  parental  leave  statute 
has  a  definition  of  "serious  health  condition"  identical  to  that  in 
H.R.  2,  shows  clearly  that  thirty-one  days  of  bed  rest  have  not  once 
been  the  criteria  for  triggering  use  of  medical  leave.  Indeed,  care  of 
a  child  with  an  ear  infection  was  held  to  meet  the  statute's  defini- 
tion. 

(3)  "Key  Employee"  Exemption:  GAO  has  also  seriously  misinter- 
preted the  scope  of  the  so-called  "key  employee"  exemption  of  the 
bill,  assuming  it  completely  exempts  from  coverage  employees  who 
are  among  either  the  highest  paid  10  percent  employees  in  the  em- 
ployer's workforce,  whichever  is  greater.  In  fact,  the  relevant  provi- 
sions of  the  bill  are  much  more  limited,  only  exempting  such  em- 
ployees from  the  right  to  reinstatement  if  denial  of  such  reinstate- 
ment would  be  necessary  to  prevent  "substantial  and  grievous  eco- 
nomic injury  to  the  employer's  operations."  Further,  even  assum- 
ing that  an  employee  met  this  rigid  criteria,  he  or  she  would  still 
be  entitled  to  health  benefit  coverage — the  very  costs  which  form 
the  basis  of  the  GAO  estimates. 

(4)  Care  for  New  Children:  GAO  assumed  that  only  women  would 
take  leave  to  care  for  new  children;  H.R.  2,  of  course,  provides  for 
paternity  leave. 

Similarly,  although  perhaps  less  importantly,  GAO  also  appar- 
ently views  the  "new  child"  leave  provisions  as  limited  to  birth  or 
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adoption.  In  fact,  they  are  broader,  also  including  children  placed 
into  foster  care. 

(5)  Leave  Offset:  The  GAO  cost  analysis  assumes  that  women  will 
take  the  full  amount  of  leave  allowed  under  the  bill,  but  that  about 
6  weeks  of  this  leave  will  be  their  available  paid  vacation,  sick,  and 
disability  leave.  However,  the  legislation  limits  the  substitution  of 
an  employee's  paid  leave  depending  on  the  circumstances  under 
which  leave  is  taken.  Therefore,  under  H.R.  2,  an  employee  would 
not  be  able  to  offset  leave  taken  for  birth,  adoption,  or  placement 
of  a  foster  child  with  sick  leave  or  disability  leave,  nor  could  other- 
wise available  family  leave  be  used  to  offset  the  medical  leave  al- 
lowance. 

(6)  Unemplo3anent  Insurance  (UI)  Costs:  Significant,  additional 
UI  costs  will  result  as  workers  hired  to  replace  employees  on  leave 
are  terminated  upon  the  return  of  the  employee.  According  to  the 
UBA,  a  nonprofit  association  which  studies  the  UI  system,  replace- 
ment workers  hired  for  ten  weeks  at  the  federal  minimum  wage 
could,  depending  on  various  factors,  then  qualify  for  UI  benefits  in 
nineteen  states  and  the  District  of  Columbia.  A  replacement 
worker  earning  the  average  hourly  wage  of  $9.23  (as  estimated  in 
the  April  1988  Employment  and  Earning  Report  of  the  U.S.  Bureau 
of  Labor  Statistics)  could  qualify  for  UI  benefits  in  thirty-seven 
states  and  the  District  of  Columbia. 

(7)  Future  Costs:  GAO  estimated  in  its  February  1989  testimony 
that  its  1987  estimates  should  be  increased  by  30  percent.  Given 
the  ever-escalating  costs  of  health  care,  the  growth  in  the  birth 
rate,  and  the  expansion  of  the  nation's  total  employment,  the  costs 
of  this  bill  will  continue  to  increase  dramatically.  What  will  the 
costs  be  next  year?  in  two  years?  in  four  years? 

(8)  Litigation  Costs:  These  costs  will  probably  be  enormous.  In 
this  regard,  the  experience  of  the  U.S.  Department  of  Labor  in  ad- 
ministering the  Veterans'  Reemployment  Rights  (VRR)  Act  is  in- 
structive. The  VRR  Act,  sharing  similarities  to  the  Family  and 
Medical  Leave  Act,  provides  that  an  employee  taking  leave  to  serve 
on  active  duty  in  the  military,  as  a  reservist,  or  as  a  member  of  the 
National  Guard  must  be  offered  reinstatement  to  his  or  her  same 
position,  or  to  a  comparable  position,  following  service.  From  1981 
through  1990,  the  Department  of  Labor  processed  approximately 
17,500  cases  under  this  statute.  Obviously,  the  number  of  employ- 
ees covered  by  H.R.  2  is  infinitely  greater  than  that  of  the  VRR 
Act.  The  implications  for  future  litigation  are  clear. 

(9)  Public  Costs:  While  beyond  the  scope  of  the  GAO  study,  it 
should  also  be  noted  that  public  sector  costs  will  also  be  signifi- 
cant— either  in  terms  of  additional  Department  of  Labor  enforce- 
ment and  administrative  personnel  or  in  terms  of  reduced  enforce- 
ment of  current  programs  as  personnel  are  shifted  to  meet  the  de- 
mands of  this  legislation. 

In  sum,  the  probable  costs  of  this  legislation  will  be  considerable, 
and  certainly  much  more  than  its  proponents  claim.  In  a  time  of  j 
continuing  competitive  difficulties  and  a  trade  deficit  which 
reached  $103.6  billion  in  1990,  Congress  has  the  responsibility  to 
enact  laws  which  create  a  positive  economic  climate,  not  laws  with 
uncertain  benefits  which  will  further  burden  American  business 
and  reduce  job  growth  in  this  country. 
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Flexibility  or  Mandate 

It  is  important  to  note  that  the  trend  in  employee  benefit  pro- 
grams for  the  past  decade  has  been  away  from  providing  a  single 
benefit  program  to  which  all  employees  must  subscribe  and,  rather, 
towards  serving  up  benefits  * 'cafeteria  style."  Recognizing  that  a 
business  can  allocate  only  a  certain  dollar  amount  per  employee 
for  benefits,  cafeteria  plans  offer  a  broad  range  of  choices  which 
permit  each  employee  to  select  those  benefits  that  meet  his  or  her 
individual  needs. 

In  sharp  contrast  to  this  trend,  H.R.  2  would  legislate  against 
flexible  benefits.  It  would  require  that  part  of  each  employee's  ben- 
efit "budget"  be  spent  on  a  benefit  that  the  employee  may  neither 
want  nor  need.  But  why  should  a  single  employee,  or  a  married 
employee  with  no  children,  be  forced  to  accept  from  his  or  her  em- 
ployer a  benefit  that  will  never  be  needed,  while  at  the  same  time 
forfeiting  a  benefit  which  may  be  needed?  Not  surprisingly,  accord- 
ing to  the  "Employee  Attitude  Survey  on  Flexible  Compensation" 
(Swinehart  Consulting,  Inc.,  1989),  91  percent  of  women  and  80  per- 
cent of  men  prefer  flexible  plans  as  opposed  to  those  with  fewer 
standard,  required  benefits. 

The  adverse  impact  of  mandated,  fixed  benefits  such  as  H.R.  2 
would  require  on  the  availability  of  other  benefits  to  employees  has 
been  touched  upon  in  testimony  before  the  Subcommittee  through- 
out the  debate  on  parental  leave  proposals.  Dr.  Earl  Hess,  founder 
and  president  of  Lancaster  Laboratories,  testified  on  behalf  of  the 
U.S.  Chamber  of  Commerce  on  February  7,  1989  and  summarized 
this  issue  as  follows: 

[A]ny  mandated  benefit  is  likely  to  replace  other,  some- 
times more  preferable,  employee  benefits.  A  mandated 
benefit,  regardless  of  how  worthy  it  may  be,  does  not  in- 
crease the  employee  benefits  "pie";  rather,  it  redivides  it 
in  a  manner  dictated  by  powerful  special-interest  groups. 
If  one  employee  benefit  is  required,  then  another  benefit, 
perhaps  one  more  greatly  desired  by  the  employees  of  a 
particular  company,  must  be  eliminated  or  reduced  to 
offset  the  costs  associated  with  the  new  mandated  benefit. 
Employee  benefit  packages  differ  among  employers  accord- 
ing to  their  affordability  and  the  needs  of  individual  em- 
ployers and  their  employees. 

Parental  leave  deprives  employers  and  employees  of  the 
right  to  be  flexible  in  negotiating  alternative  benefits,  such 
as  long  vacations  or  better  medical  insurance.  All  employ- 
ees— male,  female,  young  and  old — will  be  subject  to  a  uni- 
form parental  leave  law,  whether  they  are  new  parents  or 
not,  whether  they  like  it  or  not,  or  whether  they  can  take 
advantage  of  it  or  not.  Federal  legislation  ignores  the  irrel- 
evance of  benefits  that  are  meaningful  only  to  a  portion  of 
the  workforce. 

Dr.  Marvin  Kosters  also  addressed  the  issue  of  the  benefits  "pie" 
in  the  context  of  overall  compensation  when  he  appeared  before 
the  Subcommittee.  As  Dr.  Kosters  noted: 
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The  benefits  that  are  mandated  are  not  free;  someone 
needs  to  pay  their  costs  *  *  *. 

When  employers  are  legally  required  to  pay  the  cost  of 
providing  a  new  benefit,  they  can  be  expected  to  react  to 
the  benefit  mandate.  The  most  obvious  way  for  employers 
to  adjust  is  to  reduce  cash  wages  *  *  *.  There  is  strong  evi- 
dence that  this  is  essentially  what  happens. 

Indeed,  according  to  the  Employee  Benefit  Research  Institute,  in- 
flation-adjusted benefit  spending  per  full-time  employee  grew  by  63 
percent  between  1970  and  1989.  Average  cash  pay,  in  stark  con- 
trast, remained  almost  flat  over  the  same  period  of  time. 

In  short,  mandated  benefits  help,  if  anyone,  only  the  few  employ- 
ees who  fall  within  the  legislated  criteria,  while  benefits  available 
to  other  employees  diminish. 

Expansion  of  Legislation 

If  H.R.  2  were  to  be  enacted,  it  would  be  difficult  for  Congress  to 
resist  future  demands  to  impose  paid  mandated  leave  on  employ- 
ers, vastly  increasing  business  and  ultimately  societal  costs.  H.R. 
2's  predecessors  required  that  a  Commission  be  established  to  study 
the  possibility  of  mandating  paid  leave,  and — while  this  provision 
has  been  dropped  from  H.R.  2 — it  is  highly  unlikely  that  this  goal 
has  been  abandoned.  Indeed,  testimony  presented  to  the  Committee 
on  March  5,  1989,  by  the  Women's  Legal  Defense  Fund  assures  us 
that  this  goal  has  simply  been  placed  in  abeyance: 

If  we  truly  had  a  national  policy  of  accommodating  fami- 
lies and  work,  we  might  have  a  whole  range  of  employer 
requirements,  tax  incentives,  and  other  public  policy 
mechanisms  to  ensure  the  effectuation  of  that  policy.  At 
the  very  least,  employees  would  have  the  right  to  "paid,'* 
job-guaranteed  leave  *   *  *. 

Similarly,  it  would  be  difficult  for  Congress  to  resist  future  de- 
mands to  expand  the  types  of  leave  required  by  this  bill  to  cover 
other  special-interest  groups.  History  has  demonstrated  that  Con- 
gressional programs  usually  expand,  rarely  contract. 

Discrimination 

I  Finally,  it  is  an  unfortunate  reality,  but  a  reality  nonetheless, 
that  this  legislation  will  likely  result  in  increased  discrimination 
against  women  in  hiring  and  promotions.  This  result  has  in  fact 
been  evident  in  many  of  the  foreign  countries  that  proponents  of 
H.R.  2  push  us  to  emulate. 

The  Subcommittee  has  heard  testimony  on  this  issue  during  the 
debate  on  parental  leave.  Ms.  Cynthia  Simpler,  Personnel  Manager 
for  James  River  Corporation,  testifying  on  behalf  of  the  American 
Society  for  Personnel  Administrators  before  the  Subcommittee  on 
February  7,  1989,  cogently  discussed  this  probable  result  of  such 

I  legislation: 

\  There  are  other,  less  apparent  costs  involved  as  well. 

\  Since  working  women  will  be  viewed  as  the  most  likely 

candidates  for  parental  leave,  hidden  discrimination  will 
occur  if  this  bill  becomes  law.  Women  of  child-bearing  age 


I 


73 


will  be  viewed  as  risks,  potentially  disrupting  operations 
through  an  untimely  leave.  Anyone  who  has  had  a  secre- 
tary out  on  maternity  leave  knows  how  chaotic  the  office 
is  when  an  inexperienced  temp  steps  in  to  take  her  place. 
Who  takes  care  of  the  territory  when  a  sales  representa- 
tive drops  out  for  ten  weeks?  Who  will  close  the  books  if 
the  only  accountant  in  the  plant  goes  out  on  parental 
leave?  Unlike  men,  women  must  still  constantly  prove 
that  they  can  handle  the  responsibilities  of  work  and 
family  at  the  same  time.  If  this  legislation  passes,  it  will 
only  reinforce  the  prejudices  which  already  exist.  Conse- 
quently, we  will  find  ''employment  opportunities"  in  less 
critical,  lower  payiilg  jobs. 

II 

Even  assuming  that  some  form  of  federally  mandated  family  and 
disability  leave  is  appropriate,  we  would  continue  to  oppose  enact- 
ment of  H.R.  2  because  it  remains  a  legislative  initiative  that  is 
fundamentally  flawed.  The  structural  framework  that  it  would  es- 
tablish for  the  administration  of  the  required  benefits  would  be  un- 
workable, as  a  practical  matter,  would  fail  to  allow  for  legitimate 
needs  of  employers  to  manage  their  work  forces  in  the  orderly  fash- 
ion needed  to  produce  a  quality  product,  and  would  likely  lead  to 
extensive  litigation  as  employers  and  employees  disagree  over  the 
proper  interpretations  of  the  many  vague  provisions  in  the  bill. 
While  it  is  impossible  here  to  discuss  all  of  these  problems  in 
detail,  the  most  significant  can  be  summarized  under  the  following 
areas: 

(1)  Definitions:  The  definition  of  ''serious  health  condition"  is 
particularly  critical  to  the  implementation  of  H.R.  2's  require- 
ments. For  example,  an  employee  may  take  family  leave  for  the 
care  of  a  child,  parent,  or  spouse  who  suffers  from  a  "serious 
health  condition,"  and  may  take  temporary  medical  leave  when 
suffering  from  a  "serious  heath  condition"  that  renders  him  or  her 
unable  to  perform  the  functions  of  his  or  her  position.  Despite  the 
key  role  that  this  concept  plays  in  the  implementation  of  this  legis- 
lation, it  is  defined  in  grossly  broad,  general  terms  which  will  lead 
to  misunderstandings  between  employers  and  employees  as  to 
when  leave  is  appropriate,  to  resultant  litigation,  and,  frequently, 
to  abuse  of  the  rights  provided  by  this  bill.  In  brief,  a  "serious 
health  condition"  may  be  any  condition  which  involves  inpatient 
care  in  various  facilities  or  "continuing  treatment  or  continuing  su- 
pervision by  a  health  care  provider."  What  constitutes  "continu- 
ing" treatment  or  supervision  is  less  than  clear. 

Notably,  as  already  discussed,  even  GAO — upon  which  the  propo- 
nents of  H.R.  2  so  frequently  rely — was  unable  to  utilize  the  defini- 
tions provided  by  H.R.  770,  the  predecessor  to  H.R.  2,  to  calculate 
costs  and  adopted  its  own  criteria  for  "serious  health  condition" 
leave.  GAO  expressly  noted  the  difficulty  of  defining  serious  health 
condition  under  the  bill: 

There  is  another  matter  related  to  the  cost  of  this  legis- 
lation that  warrants  attention,  namely  the  need  to  clarify 
the  definition  of  serious  health  condition  under  the  provi- 
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sions  of  the  bill  permitting  leave  to  care  for  seriously  ill 
children  and  temporary  medical  disability.  Currently, 
there  is  substantial  room  for  varying  interpretations.  For 
example,  the  cost  of  the  bill  would  increased  by  nearly  120 
million  if  serious  illness  is  assumed  to  be  21  days  of  more 
of  bed  rest  rather  than  31  days,  as  in  our  estimate.  [Em- 
phasis added.]  [GAO  Report  of  November  10,  1987,  p.  4] 

In  sum,  GAO  was  stating,  and  we  agree,  that  the  critical  defini- 
tion provided  by  the  bill  is  unworkable  and  so  elastic  as  to  be 
meaningless.  This  key  problem  alone  is  fatal  to  H.R.  2.^ 

(2)  Broad  Eligibility  for  Leave/ Benefits;  Exemptions:  Virtually  all 
employees  of  a  covered  employer,  regardless  of  the  nature  of  their 
work  or  impact  of  their  absence,  will  be  eligible  for  family  and 
medical  leave  under  H.R.  2.  Any  employee  who  was  worked  one 
year  for  the  same  employer  and  has  worked  at  least  1,000  hours 
(slightly  less  than  20  hours  a  week)  qualifies.  Thus,  after  one  year 
of  part-time  work,  an  employee  would  be  eligible  for  up  to  12  weeks 
of  leave  each  year  thereafter.  Unfortunately,  the  broad  criteria  es- 
tablished by  the  bill  governing  availability  of  leave  makes  the  like- 
lihood of  actual  use  of  most  or  all  of  such  leave  more  probable  than 
might  first  appear.  The  problems  with  the  definition  of  "serious 
health  condition,"  upon  which  entitlement  for  use  of  family  leave 
and  medical  leave  hinge,  have  already  been  discussed.  Further,  ap- 
parently there  is  no  requirement  that  family  leave  actually  be 
needed,  in  the  sense  that  exigent  circumstances  exist,  before  it  is 
taken.  Eligibility  for  the  leave  is  triggered  by  the  "serious  health 
condition's  of  "spouse  or  parent"  or  by  "the  birth,  adoption,  place- 
ment in  foster  care"  or  "serious  health  condition"  of  a  "son  or 
daughter."  Thus,  an  employee  could  apparently  be  on  leave  for  12 
weeks  "in  order  to  care  for"  a  spouse  or  parent  even  though  (as 
would  likely  often  be  the  case)  the  aid  of  the  employee  was  not  nec- 
essary— such  as  when  another  relative  or  a  professional  attendant 
is  tending  to  the  needs  of  the  ill  individual.  Similarly,  an  employee 
could  be  on  leave  for  12  weeks  "in  order  to  care  for"  a  stepchild,  or 
a  child  living  with  a  divorced  spouse,  without  regard  to  whether 
the  employee  actually  had  custody  of  the  minor.  And,  of  course,  an 
employee  could  be  on  leave  for  12  weeks  because  of  the  birth,  adop- 
tion, or  placement  in  foster  care  of  son  or  daughter  even  though  an 
able-bodied,  unemployed  spouse  was  at  home  to  care  for  the  child. 
In  sum,  many  factual  situations  will  qualify  employees  for  the  full 
12  weeks  of  leave  per  year  provided  by  this  bill;  emergency,  press- 
ing, or  unusual  circumstances  need  not  exist. 

Certain  "key"  employees  are  exempt  from  reinstatement  rights 
under  the  bill  but  remain  eligible  for  continued  health  benefits  cov- 
erage. As  already  discussed  above,  this  exemption — the  only  one  in 
the  biJJ — is  extremely  limited,  as  such  employees  must  be  among 
those  whose  pay  is  the  highest  in  the  workforce  and  those  whose 
reinstatement  would  cause  substantial  and  grievous  economic 
harm  to  the  employer.  It  would  seem  that  an  exemption  tied  to  the 
nature  of  an  employee's  work,  the  availability  of  replacements,  and 


*  Wisconsin's  law  defines  "serious  health  condition"  in  virtually  identical  terms  as  H.R.  2.  Not 
surprisingly,  although  the  law  has  been  in  effect  for  only  two  years,  there  has  already  been  con- 
siderable litigation  over  the  meaning  of  the  term. 
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the  impact  of  the  employee's  absence  would  have  been  more  realis- 
tic. 

Finally,  it  is  worth  emphasizing  that  while  the  bill  contains  few 
employee  exemptions  even  fewer  employer  exemptions.  All  types  of 
employers  above  the  50-employee  threshold,  including  State  and 
local  governments,  are  covered — regardless  of  the  nature  of  their 
operations.  Hospitals,  police  departments,  firefighters,  specialized 
private  sector  services — large  or  small — must  be  prepared  (possibly 
at  a  moment's  notice)  to  fill  a  position,  however  critical,  with  a 
temporary  employee  or  do  without  the  work  of  that  employee.  The 
Majority  has  included  specially  tailored  provisions  to  address  the 
needs  of  local  public  and  private  schools.  Presumably,  many  other 
types  of  organizations  may  now  also  step  forward  expecting  special 
consideration  of  their  own  unique  problems. 

(3)  Employer  Control  of  Leave:  Stated  simply,  H.R.  2  allows  em- 
ployees virtually  unrestrained  discretion  as  to  when  to  take  leave, 
how  long  to  stay  out  on  leave,  and  when  to  return,  rendering  em- 
ployer workforce  planning  extremely  difficult.  * 'Serious  health  con- 
dition" leave  can  be  taken  in  intermittent  segments  of  time  so  long 
as  "medically  necessary."  Proponents  of  the  bill  will  argue  that 
certain  provisions  require  an  employee  to  give  "reasonable  and 
practicable"  notice  of  foreseeable  leave  for  birth  or  adoption  (but 
not,  peculiarly,  for  foster  care)  and,  similarly,  to  provide  "reasona- 
ble and  practicable"  notice  of  foreseeable  leave  for  planned  medical 
treatment  or  supervision  and  to  "make  a  reasonable  effort  to 
schedule"  such  leave  without  disrupting  "unduly"  the  employer's 
operations,  subject  to  the  approval  of  the  employee's  health  care 
provider.  However,  the  bill  is  silent  as  to  what  these  fluid  concepts 
mean  and,  more  importantly,  as  to  any  sanctions,  such  as  denial  of 
leave,  and  employer  could  impose  upon  an  employee  for  failing  to 
meet  these  vague  obligations.  The  "obligations"  will  be,  therefore, 
essentially  meaningless  except  in  the  most  outrageous  cases  of  non- 
compliance by  an  employee.  Would  any  employer  risk  quadruple 
back  pay  liability  in  second  guessing  how  these  terms  would  be  in- 
terpreted by  a  jury  or  by  the  Department  of  Labor? 

(4)  Reinstatement  and  Health  Benefits  Rights:  Under  H.R.  2,  the 
employer  must  restore  an  employee  to  the  same  position  or  to  an 
equivalent  (in  all  terms  and  conditions  of  employment)  position, 
whenever,  quite  literally,  the  employee  decides  to  return  from 
leave,  subject  only  to  a  right  to  request  medical  certification  from 
the  employee's  health  care  provider  of  the  employee's  ability  to 
resume  work.  The  employer  clearly  has  no  discretion  to  delay  rein- 
statement for  a  short  period  of  time  or  for  any  time  at  all,  much 
less  until  an  equivalent  position  becomes  available.  Nor  does  an 
employer  have  the  right  to  require  that  an  employee  periodically 
report  in  (by  telephone  or  in  writing)  as  to  the  basis  for  continued 
leave  or  as  to  when  he  or  she  expects  to  return  to  work,  if  at  all.  It 
is  not  hard  to  imagine  the  difficulties  this  would  pose  for  an  em- 
ployer attempting  to  decide  whether  a  vacated  position  should  be 
filled  on  a  temporary  or  permanent  basis  or  held  open  pending  the 
uncertain  return  of  an  employee. 

The  absolute  right  to  reinstatement  appears  even  to  apply  to  an 
employee  who  would  have  been  laid  off  or  otherwise  lost  his  or  her 
job  if  the  employee  had  not  taken  the  leave,  e.g.,  a  plant  closing 
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during  the  leave  period.  Proponents  will  protest  otherwise  and  cite 
section  104(a)(3)  of  the  bill,  but  that  section  provides  only  that  "any 
restored  employee"  shall  not  be  entitled  to  any  "right,  benefit,  or 
position  of  employment"  other  than  that  to  which  he  or  she  would 
have  had  if  leave  had  not  been  taken  [emphasis  added].  The  provi- 
sion thus,  by  its  terms,  applies  only  once  the  employee  has  been 
restored;  it  does  not  govern  eligibility  for  reinstatement  prior  to 
being  restored  to  the  same  or  equivalent  position. 

Of  course,  during  leave,  health  benefits  coverage  must  also  be 
continued  as  if  the  employee  remained  on  the  job.  However,  while 
the  implicit  quid  pro  quo  to  this  continued  coverage  is  the  employ- 
ee's return  to  work,  there  is  no  mechanism  by  which  an  employer 
could  recover  benefit  costs  from  an  employee  who  chooses,  even 
voluntarily,  not  to  return  to  the  position  at  the  end  of  the  leave 
period.  The  employer  cannot  ask  an  employee  to  guarantee  his  or 
her  return  (or  even  to  provide  written  notice  of  his  or  her  intention 
to  return);  indeed,  the  employee  has  every  incentive  not  to  state 
his  or  her  intentions  in  order  to  secure  the  longest  possible  cover- 
age. The  inequity  of  this  arrangement,  together  with  the  require- 
ment that  the  employee  be  reinstated  immediately  upon  return,  is 
best  exemplified  by  a  related  case  study  of  an  employer,  as  cited  by 
the  National  Federation  of  Independent  Business  in  its  February  7, 
1989,  testimony  before  the  Subcommittee: 

We  recently  had  a  young  woman  who  requested  three 
months'  maternity  leave  which  we  granted.  In  order  to 
hold  her  job,  we  employed  a  temporary  employment  serv- 
ice to  fill  this  job  as  secretary/receptionist.  During  the 
leave,  we  paid  all  benefits.  At  the  end  of  the  leave,  the  in- 
dividual informed  us  of  her  decision  not  to  return  to  the 
labor  force.  In  other  words,  we  went  through  a  period  of 
inefficiency  and  delay  in  being  able  to  seek  and  train  a  re- 
placement (as  well  as  a  monetary  outlay  to  cover  fringe 
benefits)  for  an  employee  who  did  not  return. 

Other  problems  are  also  evident.  For  example,  it  is  the  apparent 
intention  of  H.R.  2's  sponsors  that  the  18-  to  36-month  continuation 
of  health  care  coverage  requirements  under  Title  X  of  the  Consoli- 
dated Omnibus  Budget  Reconciliation  Act  (COBRA)  would  not 
begin  until  after  it  is  clear  that  the  employee  would  not  be  return- 
ing to  work,  rather  than  to  allow  computation  of  the  continued  cov- 
erage period  from  the  time  leave  began.  Further,  it  is  unclear  how 
an  employer  who  maintains  a  health  plan  to  which  an  employee 
contributes  through  payroll  deductions,  a  common  arrangement, 
would  collect  payments  from  an  employee  on  unpaid  leave.  Could 
an  employer  require  cash  pa3rments  before  or  during  leave  and  ter- 
minate coverage  when  such  payments  were  not  forthcoming,  or 
must  the  employer  make  the  employee's  payments  and  await  the  j 
uncertain  return  of  the  employee  to  be  reimbursed?  These  are  real 
problems  which  are  not  properly  addressed  by  this  legislation.  j 

(5)  Enforcement/Damages:  H.R.  2  establishes  an  entirely  new,  ; 
overly  complex  enforcement  scheme.  Indeed,  the  enforcement  pro-  j 
visions  alone  comprise  close  to  one-half  of  the  entire  text  of  Title  I  | 
(the  non-federal  sector  requirements)  of  the  bill.  Under  this  novel  ! 
scheme,  an  employee  may  file  a  charge  with  the  Department  of 
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Labor,  or  file  a  private  cause  of  action  in  Federal  or  State  court 
with  a  jury  trial.  A  charge  must  be  processed  by  the  Department 
through  several  levels,  including  administrative  law  judge  hear- 
ings, along  a  very  precise,  expedited  timetable.  Failure  of  the  De- 
partment to  comply  with  "any  obligation"  in  a  "timely  manner" 
would  then  entitle  an  employee  to  file  in  court,  subject  to  certain 
conditions.  Judicial  review  could  follow  in  any  case.  The  employer 
"shall"  be  liable  for  damages  for  (1)  lost  wages  and  benefits  plus  (2) 
an  amount  equal  to  the  greater  of  (a)  lost  wages  and  benefits  or  (b) 
consequential  damages  (including  pain  and  suffering)  capped  at 
three  times  lost  wages  and  benefits.  (A  successful  "good  faith"  de- 
fense would  allow  the  court  to  reduce  damages  to  lost  wages  and 
benefits.)  These  provisions  for  enforcement  and,  particularly,  dam- 
ages are  virtually  unparalleled  under  other  major  labor  laws.  Such 
laws  typically  provide  for  no  private  cause  of  action  when  an  ad- 
ministrative review  and  enforcement  mechanism  has  been  estab- 
lished or,  importantly,  in  those  cases  where  such  mechanism  exists 
at  least  require  a  filing  with  the  relevant  agency  first  to  allow  that 
agency  an  opportunity  to  act  on  the  charge  and  to  engage  in  concil- 
iation. Moreover,  where  a  private  cause  of  action  is  allowed,  the  ap- 
plicable procedure  typically  does  not  provide  for  an  extensive, 
quasi-judicial  hearing  review  process  within  the  agency.^  Similarly, 
no  known  labor  statute  gives  a  complainant  the  vague  right  to 
bring  a  civil  action  after  a  charge  has  been  filed  on  the  basis  that 
the  agency  has  failed  to  meet  "any  obligation"  under  the  statute  in 
a  "'timely  manner."  Most  importantly,  no  major  labor  statute  pro- 
vides for  recovery  for  compensatory  damages  such  as  pain  and  suf- 
fering or  for  potential  quadruple  back  pay  liability.  Typically,  such 
statutes  provide  for  back  pay  and  benefits  or,  under  some  circum- 
stances, double  back  pay  and  benefits. 

Of  course,  unique  rights  may  demand  unique  remedies,  despite 
the  resultant  uncertainties  and  litigation  costs,  but  it  is  difficult  to 
believe  that  the  rights  afforded  by  this  bill  deserve  greater  protec- 
tion than  those  provided  under  Title  VII  of  the  1964  Civil  Rights 
Act,  the  Age  Discrimination  in  Employment  Act,  the  National 
Labor  Relations  Act,  the  Fair  Labor  Standards  Act,  the  Equal  Pay 
Act,  the  Davis-Bacon  Act,  the  Service  Contract  Act,  or  the  Reha- 
bilitation Act  of  1973. 

Finally,  it  is  worth  noting  that  the  Department  of  Labor,  under 
two  different  Secretaries  serving  in  two  different  Administrations, 
has  twice  specifically  expressed  problems  with  these  procedures. 
On  September  9,  1988,  then  Secretary  of  Labor  Ann  McLaughlin 
wrote  to  Senator  William  Armstrong  addressing  the  enforcement 
procedures  in  S.  2488,  which  were  similar  to  those  now  in  H.R.  2, 
noting  that  the  Department  was  concerned  with  the  bill's  rigid  en- 
forcement procedures  and  time  frames,  lack  of  prosecutorial  discre- 
tion, and  potential  workload  impact  on  other  enforcement  pro- 
grams. On  March  7,  1989,  then  Secretary  of  Labor  Elizabeth  Dole, 
in  informing  various  Members  of  the  Committee  on  Education  and 


^  The  Migrant  and  Seasonal  Agricultural  Worker  Protection  Act  and  the  Employee  Polygraph 
Protection  Act  provide  for  an  independent  private  cause  of  action  with  administrative  law  judge 
review  of  very  limited  issues.  The  Fair  Labor  Standards  Act  and  the  Equal  Pay  Act  also  provide 
for  an  independent  private  cause  of  action,  but  enforcement  by  the  relevant  agency  is  exclusive- 
ly in  the  courts;  cases  are  not  processed  through  a  quasi-judicial  agency  review  mechanism. 
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Labor  that  she  would  recommend  that  President  Bush  veto  the  bill, 
noted  that  the  bill  would  create  a  new  and  costly  Federal  bureauc- 
racy to  administer  its  requirements. 

(6)  Effect  on  State  and  Local  Laws:  H.R.  2  provides  that 
''[n]othing  in  this  Act  or  any  amendment  made  in  this  Act  shall  be 
construed  to  supersede  any  provision  of  any  state  or  local  law 
which  provides  greater  employee  leave  rights  than  the  rights  estab- 
lished under  this  Act  or  any  amendment  made  by  this  Act."  [Em- 
phasis added.]  This  provision  is  an  invitation  to  litigation  and  con- 
fusion. Will  it  always  be  clear  which  provision  of  which  law  pro- 
vides "greater"  leave  rights?  Does  a  State  law  which  requires  20 
days'  notice  of  leave  provide  greater  or  less  leave  rights  than  H.R. 
2,  which  provides  for  "reasonable"  notice?  Presumably  the  answer 
would  vary  depending  on  the  facts  of  each  case.  If  State  law  pro- 
vides only  for  certification  by  one  medical  provider,  is  the  employer 
precluded  from  requiring  a  second  or  third  opinion  as  permitted 
under  HE  2,  particularly  if  the  result  of  these  opinions  is  adverse 
to  the  employee?  If  the  State  law  provides  for  a  notice  of  intent  to 
return,  would  this  provision  be  negated  by  the  absence  of  such  a 
requirement  in  H.R.  2?  Does  a  State  law  which  exempts  employers 
with  "cafeteria  plans"  which  include  parental  and  medical  leave  as 
a  benefit  option  provide  greater  or  lesser  leave  rights?  Yes,  these 
questions,  and  the  many  others  which  will  arise,  will  ultimately  be 
resolved  by  the  courts  in  individual  cases,  but  how  is  an  employer 
to  develop  its  personnel  policies  in  advance?  Which  law  and  which 
provisions  of  which  law,  should  the  employer's  policies  follow? 

We  recognize  that  the  approach  undertaken  in  H.R.  2  here  is  not 
unprecedented.  But  it  does  not  follow  that  it  should,  therefore,  be 
necessarily  adhered  to. 

Ill 

In  summary,  we  oppose  this  legislation  because  it  is  unnecessary, 
will  result  in  excessive  costs,  will  adversely  affect  the  development 
of  flexible  benefit  packages  to  the  detriment  of  many  employees, 
may  result  in  increased  discrimination  against  women,  and  will 
likely  ultimately  lead  to  future  demands  for  paid  family  and  medi- 
cal leave  and  other  benefits  which  Congress  will  be  unable  to 
resist.  H.R.  2  is  also  a  flawed  legislative  initiative  in  that  it  fails  to 
address  many  legitimate  concerns  of  employers  in  managing  their 
work  forces  and  would  generally  be  unworkable  in  practice. 

Dick  Armey. 
Harris  W.  Fawell. 
Paul  B.  Henry. 
Cass  Ballenger. 
Bill  Barrett. 
John  A.  Boehner. 


ADDITIONAL  VIEWS  OF  REPRESENTATIVES  ROUKEMA, 
MOLINARI  AND  KLUG 

If  ever  there  was  a  bill  which  validates  the  Republican  commit- 
ment to  hard  work,  self-reliance  and  family  values,  it  is  the  Family 
and  Medical  Leave  Act.  By  allowing  workers  who  are  experiencing 
a  family  medical  crisis  to  take  a  modest  period  of  unpaid  leave  to 
care  for  a  family  member  and  return  to  their  jobs,  this  legislation 
helps  American  families  help  themselves  and  their  own.  We  recog- 
nize the  fact  that  two-income  families  and  single  working  parent 
employees  have  become  the  norm,  putting  the  American  family  on 
a  collision  course  with  the  demands  of  the  workplace.  As  Republi- 
cans who  are  committed  to  putting  pro-family  rhetoric  into  action, 
we  believe  that  H.R.  2  is  urgently  needed  to  bring  federal  labor 
standards  into  line  with  the  changing  needs  of  the  American  work- 
force. 

The  history  of  American  labor  law  shows  that  federal  labor 
standards  have  developed  to  meet  the  changes  necessitated  by  fun- 
damental shifts  in  the  working  patterns  and  demographics  of  the 
workforce.  Laws  against  child  labor,  worker  health  and  safety 
standards,  the  minimum  wage  and  forty-hour  work  week  were  all 
enacted  in  response  to  problems  experienced  by  the  American 
worker,  and  the  need  to  provide  minimum  standards  of  protection 
that  have  benefited  all  Americans.  The  Family  and  Medical  Leave 
Act,  by  creating  a  modest  minimum  standard  of  unpaid  leave  and 
health  insurance  in  certain  narrowly  defined  circumstances  involv- 
ing documented  family  medical  energencies,  is  completely  in  keep- 
ing, in  letter  and  in  spirit,  with  our  existing  labor  standards. 

Certainly  it  can  be  persuasively  argued  that  while  the  demo- 
graphics of  the  American  workforce  have  been  rapidly  changing 
since  the  1970s  to  comprise  a  majority  of  two-earner  and  single 
parent  families,  American  labor  standards  have  lagged  behind. 
Currently,  women  make  up  more  than  45%  of  the  workforce,  and 
most  are  mothers  with  young  children.  There  are  9.7  million  house- 
holds headed  by  single  parents.  Indeed,  the  traditional  family, 
where  the  father  is  present  as  breadwinner  and  mother  stays  at 
home,  is  no  longer  the  norm.  At  the  same  time,  the  number  of  per- 
sons who  are  living  beyond  the  age  of  75  is  skyrocketing  and  strain- 
ing resources  to  care  for  the  disabled  elderly.  While  women  are  no 
longer  at  home  to  be  the  primary  caregivers  to  sick  children, 
spouses  or  elderly  parents,  family  responsibilities  are  not  going 
away.  But  those  who  must  meet  their  family  responsibilities  are 
faced  with  the  necessity  of  making  a  living  and  being  a  caregiver. 

In  the  meantime,  business  is  not  offering  family  and  medical 
leave  on  a  voluntary  basis  in  sufficient  numbers  to  obviate  the 
need  for  a  federal  minimum  labor  standard.  The  Bureau  of  Labor 
Statistics  most  recent  surveys  show  that  only  about  37%  of  work- 
ing women  have  any  form  of  maternity  leave,  and  that  family  and 
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medical  leave  is  offered  in  only  5%  of  cafeteria  benefit  plans.  The 
contention  of  critics  of  H.R.  2  that  employers  are  rushing  to  offer 
family  and  medical  leave  to  retain  their  workers,  is  not  supported 
by  neutral  statistics. 

Opponents  of  H.R.  2  also  argue  that  the  bill  entails  many  hidden 
costs  of  business  in  accommodating  the  requirement  of  12  weeks 
per  year  of  unpaid  leave  to  care  for  an  ill  parent,  child  or  spouse, 
for  childbirth  or  adoption,  or  an  employee's  own  serious  illness. 
However,  a  new  study  commissioned  by  the  Small  Business  Admin- 
istration (SBA),  stated  that  the  net  cost  to  employers  of  placing 
workers  on  leave  is  substantially  smaller  than  the  cost  of  firing  the 
employee  with  a  family  medical  emergency  and  recruiting  and 
training  a  new  employee.  Based  on  the  SBA  estimate,  the  Family 
and  Medical  Leave  Act  would  cost  employers  approximately  $6.70 
per  covered  employee  per  year.  We  know  of  no  other  employee  ben- 
efit which  costs  this  little  to  provide.  The  SBA  study  stands  in 
stark  contrast  to  early  estimates  of  the  costs  of  family  and  medical 
leave  provided  by  the  business  community,  which,  before  being 
withdrawn  as  exaggerated,  were  set  at  $23  billion  per  year.  Predict- 
ably, as  this  issue  has  gained  momentum,  even  the  Administra- 
tion's own  agencies  are  forced  to  acknowledge  the  reality  that  the 
Family  and  Medical  Leave  Act  entails  negligible  cost  to  business. 

In  fact,  H.R.  2  provides  necessary  safeguards  to  meet  the  legiti- 
mate concerns  of  business  to  prevent  abuse,  and  give  employers 
flexibility.  Central  to  curtailing  abuse  of  family  and  medical  leave 
is  the  fact  that  the  leave  is  unpaid.  Few  if  any  employees  can 
afford  to  forego  their  paychecks  for  any  period  of  time  unless  a 
critical  medical  emergency  requires  them  to  make  that  difficult 
choice  of  meeting  their  family  responsibilities  or  staying  on  the  job. 

Further,  an  employee  may  be  required  to  obtain  up  to  three  med- 
ical certifications  performed  by  a  physician,  of  illness  serious 
enough  to  justify  taking  leave.  An  employee  must  give  reasonable 
notice  of  their  intent  to  take  leave  so  as  not  to  unduly  disrupt  an 
employer's  operations.  H.R.  2  applies  only  to  permanent  employees 
who  have  worked  at  least  1,000  hours  for  their  employers  for  12 
months.  Thus,  seasonal  or  other  short-term  workers  are  not  eligible 
for  leave. 

Key  employees,  whose  absence  may  cause  an  employer  grave  eco- 
nomic harm,  are  not  entitled  to  reinstatement  under  H.R.  2.  A  key 
employee  is  defined  as  being  in  the  top  10%  or  highest  paid  5  em- 
ployees, whichever  is  greater.  Moreover,  the  Family  and  Medical 
Leave  Act  only  covers  those  employers  who  have  50  or  more  em- 
ployees. 

We  take  issue  with  our  Republican  colleagues  who  oppose  H.R.  2 
as  a  "mandate".  The  Congress  has  passed  many  mandates  in  the 
past  year,  include  the  Clean  Air  Act,  which  mandates  that  busi- 
nesses install  expensive  new  equipment  to  decrease  air  pollutants; 
the  Americans  with  Disabilities  Act,  which  requires  all  businesses, 
large  and  small,  to  make  architectural  changes  and  other  costly 
modifications  to  increase  access  to  public  accommodations  for  the 
disabled;  and  the  Older  Workers  Benefit  Protection  Act,  which  re- 
quires businesses  to  make  sweeping  changes  in  the  allocation  of 
severance  pay  and  early  retirement  incentives  to  avoid  age  discrim- 
ination. Since  many  Members  of  Congress  who  oppose  the  Family 
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and  Medical  Leave  Act  voted  in  favor  of  the  aforementioned  bills, 
we  find  complaints  that  H.R.  2  is  an  ''unacceptable  mandate"  to  be 
without  merit. 

Many  of  the  same  arguments  being  used  against  H.R.  2  were 
used  to  oppose  the  Fair  Labor  Standards  Act  of  1938,  and  the  en- 
actment of  other  federal  labor  standards.  Just  as  the  federal  mini- 
mum wage  and  laws  against  child  labor  did  not  adversely  affect 
American  business  growth  or  productivity,  neither  will  adoption  of 
H.R.  2.  And  just  as  the  integrity  of  the  workplace  hung  in  the  bal- 
ance prior  to  the  enactment  of  these  older  labor  standards,  the  via- 
bility of  the  American  working  family  is  at  stake  in  the  debate 
over  the  Family  and  Medical  Leave  Act. 

Marge  Roukema. 
Susan  Molinari. 
Scott  Klug. 


ADDITIONAL  VIEWS  OF  REPRESENTATIVES  THOMAS  E. 
PETRI  AND  STEVE  GUNDERSON 

A  central  issue  in  the  debate  over  H.R.  2,  the  Family  and  Medi- 
cal Leave  Act,  is  the  question  of  whether  the  Federal  government 
should  mandate  any  employee  benefits  like  family  and  medical 
leave.  Traditionally,  employee  benefits  are  negotiated  between  the 
employer  and  employee.  Employers,  either  by  their  own  accord  or 
through  the  collective  bargaining  process,  are  increasingly  provid- 
ing flexible,  individualized  benefit  and  leave  packages  to  their  em- 
ployees. Rather  than  offering  a  single  benefit  package  to  all  em- 
ployees, many  employers  are  offering  ''cafeteria  style"  plans  which 
contain  a  broad  range  of  choices  and  permit  each  employee  to 
select  those  benefits  that  meet  his  or  her  individual  needs.  With 
employers  voluntarily  trying  to  accommodate  their  employees  with 
flexible  benefit  and  leave  plans,  it  is  an  open  question  whether  a 
Federal  government  mandate  of  a  particular  level  or  form  of 
family  and  medical  leave  will  be  helpful  or  harmful. 

In  any  case,  changes  in  policy  such  as  mandated  family  and  med- 
ical leave  are  usually  tried  out  by  the  States  to  see  how  such  laws 
work  before  Congress  enacts  mandates  on  the  Federal  level.  That  is 
one  of  the  values  of  our  federalist  system  in  which  the  States  serve 
as  ''the  laboratory  of  democracy." 

Our  own  State  of  Wisconsin  often  is  in  the  forefront  of  such  ef- 
forts, as  it  has  been  in  this  case.  However,  comparative  analysis 
shows  that  H.R.  2  clearly  does  not  reflect  most  of  the  State  laws. 
At  the  current  time,  it  seems  to  us  premature  for  the  Federal  gov- 
ernment to  be  jumping  out  in  front  of  the  most  advanced  States, 
like  Wisconsin,  and  mandating  a  broad  family  and  medical  leave 
requirement  for  the  entire  country. 

Instead,  we  should  examine  the  existing  State  laws  and  any  im- 
plementation problems.  Under  Wisconsin's  family  and  medical 
leave  law,  an  employee  is  allocated  six  weeks  per  year  of  unpaid 
leave  for  the  birth  or  adoption  of  a  child,  two  weeks  for  the  illness 
of  a  child,  spouse  or  parent,  and  two  weeks  for  his  own  illness. 

We  would  support  the  revised  version  of  the  Wisconsin  family 
and  medical  leave  taw  swhich  was  offered  as  a  substitute  for  H.R.  2 
in  the  Subcommittee  on  4javor-Management  Relations  because  this 
approach  of  a  minimum  benefit  seemed  more  realistic  than  the  ap- 
proach in  H.R^  2.  This  substitute  tried  to  address  some  of  the  prob- 
lems which  have  pccurred  since  the  Wisconsin  law  was  enacted  in 
1988,  such  as  the  definitional  problems  with  a  serious  health  condi- 
tion, incremental  leave,  and  leave  substitution. 

We  believe  that  the  Wisconsin  family  and  medical  leave  law  pro- 
vides a  minimum  standard  which  would  accomplish  the  stated  pur- 
pose of  H.R.  2,  providing  job  security  while  maintaining  important 
family  relationships.  With  such  a  minimum  standard,  States  and 
businesses  would  be  able  to  continue  to  experiment  and  develop  the 
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best  possible  benefit  and  leave  plans  which  meet  the  needs  of  both 
employees  and  employers. 

Tom  Petri. 
Steve  Gunderson. 


INDIVIDUAL  VIEWS  OF  REPRESENTATIVE  GOODLING 


My  decision  to  oppose  H.R.  2,  the  Family  and  Medical  Leave  Act, 
has  not  been  an  easy  one.  Reasonable  arguments,  as  with  many 
controversies  before  Congress,  can  be  made  on  both  sides  of  the 
issue.  Nevertheless,  I  am  unable  to  conclude  that  a  need  for  legisla- 
tion of  this  breadth  has  been  demonstrated. 

It  bears  repeating  that  H.R.  2  is  much  more  than  a  "parental" 
leave  bill  in  the  sense  of  providing  time  off  only  for  the  care  of  a 
child  following  birth  or  adoption.  Time  off  is  provided  also  for  the 
care  of  a  child,  spouse,  or  parent  who  has  a  "serious  health  condi- 
tion"— a  very  broadly  defined  term  in  the  bill — and  for  an  employ- 
ee who  has  a  serious  health  condition.  Ironically,  the  so-called  com- 
promise of  last  year  added  spousal  leave.  Given  the  numerous  cate- 
gories of  leave  recognized  by  the  bill  and  the  lack  of  any  require- 
ment that  leave  be  taken  only  in  pressing  or  exigent  circum- 
stances, it  is  clear  that  many  situations  will  qualify  employees  for 
the  full  12  weeks  of  leave  per  year  permitted  under  the  bill. 

Further,  costs  of  the  bill  continue  to  be  seriously  underestimated. 
Proponents  persistently  rely  on  a  November  1987  GAO  study  esti- 
mating the  cost  of  H.R.  2's  predecessor  at  about  188  million  dollars. 
Proponents  fail  to  note,  however,  that  GAO  estimated,  in  February 
1989,  that  these  costs  would  have  increased  by  30  percent  and,  in 
April  1989,  the  cost  of  adding  spousal  coverage  [which  H.R.  2  now 
does]  would  be  another  $142  million.  Given  the  ever  spiraling  costs 
of  health  insurance,  one  can  only  guess  at  future  estimates.  But 
perhaps  more  telling,  GAO  assumed  that  there  would  be  no  produc- 
tivity losses  due  to  absent  employees  or  any  costs  in  obtaining  tem- 
porary replacements.  This  is,  to  put  it  bluntly,  hard  to  believe.  If 
most  companies  are  run  at  such  a  level  of  inefficiency  that  a  few 
employees  here  or  there  won't  be  missed,  the  competitiveness  of 
this  country  is  in  big  trouble. 

I  am  also  concerned  about  the  basic  structure  of  the  bill.  Let  me 
touch  on  a  few  of  the  problems.  The  definition  of  serious  health 
condition,  which  determines  eligibility  for  much  of  the  leave  pro- 
vided by  this  bill,  is  so  unclear  that  the  GAO  had  to  create  its  own 
definition  for  the  purposes  of  estimating  costs.  The  duties  with 
regard  to  scheduling  leave  and  notifying  the  employer  as  to  when 
leave  will  be  taken  are  so  flexible  as  to  be  meaningless.  Incredibly, 
an  employer  cannot  even  require  that  an  employee  give  advance 
notice  as  to  when  he  or  she  intends  to  return  from  leave.  The  ex- 
emption for  "key  employees"  is  so  restricted  that  it  is  hard  to 
imagine  any  employee  who  would  qualify.  Finally,  I  fail  to  under- 
stand why  damages  in  the  amount  of  lost  backpay  and  benefits 
would  not  be  adequate.  Inclusion  of  additional  compensatory  dam- 
ages of  up  to  three  times  lost  backpay  strikes  me  as  overkill.  Why 
should  remedies  under  this  Act  be  greater  than  under  the  National 
Labor  Relations  Act,  the  Age  Discrimination  in  Employment  Act, 
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Title  VII  of  the  1964  Civil  Rights  Act,  the  Rehabilitation  Act,  and 
other  labor  laws? 

Of  course,  if  there  were  in  fact  an  urgent  need  for  this  legisla- 
tion, perhaps  all  of  these  problems  could  be  ignored.  But  I  have 
heard  very  little  from  my  district  on  this  issue  in  support  of  the 
bill,  and  I  suspect  that  this  is  because  the  vast  majority  of  employ- 
ers work  things  out  with  their  employees  when  they  request  leave 
for  an  urgent  family-related  matter — perhaps  not  to  the  total  satis- 
faction of  every  employee,  but  some  arrangement  is  usually  made. 

Nevertheless,  clearly  there  are  employees  who  do  not  work  for 
accommodating  employers,  employees  who  basically  fall  through 
the  cracks.  While  these  may  be  relatively  few,  it  is  hard  to  argue 
that  some  minimal  protection  should  not  be  given  to  an  employee 
who  has  just  had  a  child  or  is  adopting  one.  On  the  other  hand, 
employers  also  have  legitimate  concerns  with  federal  intrusions, 
often  unworkable,  into  personnel  practices  which  can  interfere 
with  and  hamstring  their  operations. 

With  these  considerations  in  mind,  I  intend  to  offer  a  substitute 
to  H.R.  2  at  the  time  of  Floor  consideration  which  will  simply  re- 
quire employers  with  50  or  more  employees  to  provide  8  weeks  of 
unpaid  leave  to  an  eligible  employee  for  the  birth  or  adoption  of  a 
child.  The  proposal  will  allow  an  employee  and  an  employer  to 
agree  to  another  form  of  benefit  in  lieu  of  the  parental  leave.  Em- 
ployers who  offer  employees  a  parental  leave  option  as  part  of  a 
cafeteria  plan  may  be  exempted.  Thus,  unlike  the  ''one  size  fits  all" 
approach  of  H.R.  2,  flexibility  will  be  provided  to  allow  the  employ- 
er and  employee  to  allocate  limited  benefit  resources  in  the  most 
efficient  manner  possible. 

Employees  will  be  required  to  meet  fairly  strict  notice  and  sched- 
uling requirements.  Basic  health  benefit  and  reinstatement  rights 
would  be  provided. 

Enforcement  would  be  through  the  Department  of  Labor,  except 
that  a  private  cause  of  action  would  be  allowed  if  the  Department 
was  unable  to  settle  a  case  or  did  not  pursue  it.  This  structure  is 
very  similar  to  that  under  Title  VII  of  the  1964  Civil  Rights  Act. 
Damages,  as  under  Title  VII,  would  be  limited  to  lost  backpay  and 
benefits. 

I  believe  this  proposal  reasonably  addresses  the  need  to  provide 
basic,  yet  flexible,  protections  to  employees  as  they  face  the  respon- 
sibilities of  a  new  family  and  is  one  which  will  have  minimal  intru- 
sion into  the  day-to-day  operations  of  an  employer's  business.  Obvi- 
ously, it  is  much  more  limited  than  H.R.  2  and  is  different  in  the 
sense  that  employers  and  employees  will  be  allowed  some  discre- 
tion in  determining  the  applicability  of  the  legislation's  require- 
ments to  their  own  individual  circumstances.  But  it  is  the  very 
breadth  of  H.R.  2  and  its  rigid,  unworkable  structure  which  makes 
it  so  objectionable. 
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